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See also Urquhart Lindsay and Co Ltd v Eastern Bank Ltd [1922] 1 KB 318 (KB) ([1921] All
ER 340 (KB).
%0 ob. Zsuzsanna Téth, Documentary Credits in International Commercial Transactions
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> 0430
> 0430-

24



509bs  doomm  d9bgR0E0sM3s  doMOMIEo  3MBEModEom
39056b39d0 09 HoMmEYbmdol 56 baGobbols 3Gm©wyd30s, Hmdwol
39O gdOL MHEOHB39WLIYMGBIIG FI0EGO 930MYVOEH030.

9625600bimMgdol  Jgdmbgzgzsdo  bgds  Homygbowo
©™31996G300L  53090EH0308  30MHMBIOOLIMNZOL  TJIMYds. 0V
©™399996¢5305 9360900E030L  306MHMdYBL  FgqLodsdnds, gdo@gb@olb
9mdbobMMg  dsb3o  9babL  9beMOALHMEOSL. Dol 96 930LMYdS
990m{dgdol 35O gds, vy MsdEgbo  TgqLodsdgds
Poma9gbowo ©m3wd9b@s300m gomzsoljobgd o 0bgm®sgos
950Md3l S JOM0MEO  3MBEGHOMIJGHOL  306mdJBL.  dmEgden
d9000bg935d0,  mMobbols  aosbol  JoBbgdoLsmMzol,  FM935605
©™31996@s30sd0  Jomomgdmo  0bxgm®dsgos  gdmbzgmgl
53090030308 30OHMdIOL. gdoGIbBHoL  ImAbsbmeg  dsb30
b9wdde3zsbgermdl  dbmemn  fodygbowo  ©@™3MIgbEsEoolL
LooMsbG0Mm  30MMdJdMD  Fglsdsdolbmdol  bEebsMGHom o
50bodbarols Log3wydz9w by 0090l 536900EH0300
3°0350bfobgdmwo  Msbbol  ¥969830305MOBsM30L  goobol, b
5625005bobL Fglobgd 2505§Y3930w9dsL.

X966 300093 1948 (gl 39660 30G>x30w©o Bso3MIOEGH03M
36gdBozsdo ,Red Clause Documentary Credit’-olb obbGoEw@ol
593300060905 Bobgol 9353000 gOL. 39MAM, bYMOALHMMHGdOL
d0Bbgdolomzols  Lo3zds®olo  ogm  FbmwmE 53090 EGH03000
096980305MOLsM30L  BsMBH030 3060900l d03gds, GMA dols doge
d0m0mydwo ™3dgb@sEool 309HgbdsEool dgdmbggzsdo msbbols
3B IMbgdms. 33

0565990060Mm39  1o93Mg0GH03M  36MgdE03580,  50bodbmwo
306HMdS 65036531 Logmbemols 56086 qd0l 505l
GMBL3MOEGH0M9d58Y 562560 YdL. bdoc dgdmbzgzsdo ,Red
Clause Documentary ~ Credit”-olb  @sodds  9gbodergdgeos
0m350bfobgdgls 3b256:0LfMM9d0L 306HMd, A3060m0l
GMBL3MOEGH0MYOOL  ©[Yg0sdY. B> mdds bs, 53 Fgdmbggzsdo

3 ob. 0d39. 304H00gdMwos: Wilbert War, Henry Harfield, Bank Credits and
Acceptances, 3 ed., 1948, 133.

25



029olbdgds, MHMI 2599039 l/d9bgB0E0sML  5d3L  BgoMmol
G®BL3MOEGH0MYOOL oINS  IBOTEEGIOL  SEYPOWISL.
bowm o o0go 3960 dgoLOmgdl GHMBL3MOEGH0MYdOL

3500 gdsl,  84o39eli/980BHIbAL  8gMdwos  Bmombmgml
390500 b5LY0MBOL VOMmGOGOOL 3956 IdGMWY6gds.>*

3.1.2 56560dLfmMdol Fali®y Moo somgds

3009OHE0M0  53090GH0300  9bgsmodLHmOgdol O oliby
d90obbdgds  60dbogl, Mmd  d969z3030ML  930LMYdS YoM 3390
R9dBH00Ls S A96M9IMgdgd0L I3H303gd0lL BH30600.5 Fglsdsdols,
»,Green Clause” {o®dmoygbl ,Red Claus”™-ol Im©OGOE0MYdM,
©b39flow  35M0BEL,  GMIgog MBEO™m  JgBo  d9oz9wols
06@gMglgdl  gabobM9gds, 30069  396980305MOLL.  ImEgdmen
09000b3935d0, 5645M0aL[MOGO0L doBbgdOLsMZ0L IB0TZbgMmgzsb0s,
3609%96(H0M9dMo  ©™39996¢s300lL  Logmdzgwby 09bgn0E0sMAs
39990039ds 930G9bEL/84039wl ©aMdB30EML, MH™MI Bolbyomdols
Logobo Bs83z0ws@ s®LYdMBL LoHymddo, 9msbbdgdmwo bs@olboms
©S  65Mmg6Mmd0m.*  dgLodsdolo, 93  Fobssdbol  53M9OGH030
39bbbgo3qds ,Red Claus™ ol ©s0ddologsb, o@asb 6ol waGd™
d9@o 933033999 gdO0MN0 dobss®lob. 3b56m0dLHrMgd0ol
dobBbgdoLsmMzol  dbmermE  FomEH030  30OMdOL, ©M3bGHsEGoOL
3609963300l 5MBYOMBS B3BMOLO 56 3MmOL s 9603369 ™35600,
GOmd  0969x8030sM0L  dogh  fohagbowo  ©M3dgbEosgoom
©ILGHOIOMEIB JOOOMSPO 35¢EYOIGdOL IMM3935.%

* 0d39, 304H0MgdMwos: Charles Del Busto, ICC Guide to Documentary Credit
Operations, page 49, A Stage-by-Stage Presentation of the Documentary Credit Process,
ICC Publication No. 515.
5 Green Clause Documentary Credit.
% 0d39. 3oG0oMgdyos: Raymond Jack, Documentary Credits, 1991, 30.
> 0g39-

26



3.2 15d363m g3M36EH05 O dMOEGE6gmT0

obgyeroldo, ,performance bond”-ol  ULobgeroom  godmboygbgdgen
Logo®IbBHOMm 365d3H03500, Lodb3M 2oMbEH0s dooBbg3zs 3oHMdOMO
bsbosmols dmmbmgzbols MBOH639wymzol L53o9gd5q.%8
Logo®IbBHoMm  35YdEgdOL  JOMOMOEO 391G GIOLSYRD
©53M9)300090Mm30L  LOZOMLMIb  ©53930069d0m,  OLYME SO0l
doBbgdolomzgol 360836y mzsbos 03 LEEHbsMEHIOOL  sBserobo,
Gmdgoms  dobgzomsz  0byerolido  bgds  Lsdsbzm  qocsb@ools
F9LMHMEgds S LoRIMIBEHOM Msbbol 0969330305MOLEMZOL 25Ib..
Lodob3m  20M3BEBH0gdOL  LogMmMETMMOLbm  MbogoiEOMYdE
©MbyBg Imgleoagdol s 00 3MBEHMOJEHOLIRD MM 30IdMBOL
dob95350, MmIob MBOH6390Yyma3sbsg LogoMsbEHoMm
©M399996¢0  ms30L0  Fobssdlom  gdLobwEads s  0dwgls
99mobbdgdmo  mEgbmdol  doegdol  FgLodgdMdL, O
06M0@bgmdo 9O sOLYdIMOL  sbodbmwo  MBOHMB3gEymRol
Lodmoegdol MY GdoL 9MHM0560 BEBBIMEHJd0. BoQdT0MS,
393BoE30L8  d0BbgloL  LygOHmdo  MPgBgbo  LoRdMbEGHOM
©™39999639d0L J0bss®lol BmOIME0Gmgds 35063 ©3M300)dS©
b@905.5? 46500905 5MHOL godabzowgdmwo 0d gogd by, MHmd ICC-ob
L596M5dMOOLM MBogoEOMIdMEo [glgdol sOLgdMdOL dobgs3sw,
©OQE 3M0GObgmdo MgEgLlo LsdE3M F9MBEH09d0 56 [omBmowaqbgb
om0 M920oMgdol Logobl. domo GHaduBmdMoz0 3mbLEMXY00l
Bo0mys0dqgdo, 4m39e0 3063609 E e LoBoMHNEGOMH0O3

8 §0bs8gdodyg  J39000300  dMOEBINOL  Logs®sbGom  3ModBHoza®y  LovgdMmOLLL
03990obbdgds dbmemo 0baerolo. s3sbmsb, 3330l Im3dEo Bsffowo o6 gbgds
369390960 LBl LobEgdol dJmbg sGEgMom Lbgs J399sbsl. obgyaroliols

290 Lbgs  3M939090¢wo  LodsMmerol  ddmby  J394b69gdds  93LEH®EE05T,
Lobgod®Ts,  Fos0B0d, 3mby-3mbads  5J3abGO  Logo®mbGHoMm  FowrEgdEgdol

BLMEEHWO 030 IOMBIDY 355390098 s bgedg3MHMEgdolL Ms30LvYRBEIYGdOL
36M063030L  gBOME35Dg oMo  ™g3gl.  90bodbe  Lsgombgdl g MMO©

33w930L 39900980 053900 gomdMmds.
% ob. Jon Coleman, The BExA Guide to On-Demand Contract Bonds, the British

Exporters Association, 2013, 2.

27



MOD0IODNMISDY ©IRwdbgdom s Imbsfowg 306Mgd0l M30Mm@glo
06&96M9Lgdol glsdsdobo begds.®

06039690 9MBE0L  goblogzmm®mgdmwo  I60d36qwmds
96039056 Qo dmombmgbols MBOHYO39wymRol Lo0dgom
L53MogdSLMSD  SLMEOMEYds.  MmbE®bol  Lsgmbom  doMsgsby
G9mdobo ,Bgdo Lo@ygzs Bgdo QoMBEH055”, Tgbodsdolbo oG30MHM30L
053oM909e005.2  Lodsb3Mm  9MbG0s  dmEgdmee  LsTsMOWgdMmO]
Lo3M39003 339306905 OMYMOE W30OHMIME, Y39 30MHMOOMS®
dgLobOMEgdgeo  obos®lol  Fo@OMYdIJ 35 OYINIGIS.
30MHMdM  Lodob3m  29M9bGH0s  FoMTmoagbl  goMsbEol  doge
0969830330500l 30O FoMEH0350, 30030350l d0ge JoMHOMOO
30@EIPYWIOOL  ©EoME3ZY30L  BoJHob  @THI0EIBOL  3dM98Y
LogoMbBHOM MBboOL 2ooboll TglodErgdermdsl, 35d0b GmEgLss
51939 d9LedEgd90s Fgmsbbdds 30MMBOM LdIBIM AoMBEH05BY. M
990mbgg30805 9300 gdgo  3M0b3035¢ol  Joge  dOMHOMHSO
39939 9gd0L 563930 ©59(3)30(3995.% s0bodbmo
30Bb69d0LsmM30L B96xBOEFOSMO 35CYOM0S JIMBAL Fotryobmls
d9L50530L0 8330390 g8900.% Fglsdsdols, 0bymolido 30HMdOMmO
393G 3503039005 3MBGHMOJBHMD, GMIomsg ghomo bty
30LOMEMBL  35YINIGISL,  A9O0bOEML  FG30MGdME0  Mobbo
390339990 dm3wgbol  oymdol  Fgdmbggzedo.  oGsbEools
d900bg935d0  Lobgbgo: 1. 35©YdMgds, OMIWOMSE  J9M0EGO
L53MMoM o3l dMFogL MBLOL  YoobEolsb s3953d0Mgd0m; 2.
dOMOMOPO 35 IIMGIOLy o bgdmm  sbodbmao  mMsbbols
39IBEOL I306MH9BOL MMMNOYOHIS3B0MOL >OFIOS; 3. 00 Im3zwgbols

60
03390
61 ob. Norton Rose, Bonds and Guarantees, fundamental features of bonds and guarantees,

2010, 2.
62 ob. Jon Coleman, The BExA Guide to On-Demand Contract Bonds, the British
Exporters Association, 2013, 3.
 0g39, 5.
* 0430
28



500ge0l  306HMds, OHMIgHgs3 9930690 bbol  gooboss
59 300090v00.%

300000905 53d396¢0 dM0GHBIMOL Logs®sb@Gom 3mwo@03sby.
3960dm, 00 gog@ob B0bgs35w, MM AMbE00L dgdmbggzsdo,
OMEILSE  39MBGHO  35OIIM0s  M30OMOIME  A9PIILIML
096953030560l LogOMBEHOM 05bby, QOO 06H0@sbgmols
AGIO0GHMM05Dg  3MbEGHGMoJBHMM0  3M0BE035wgd0 96 45dM0MBY3056
LB s M3 03539996, D 930096 50606 o boliosmols
Logo®abBHoMm  MOHMOYMNMDYd30.%  dmbgdM0z0s,  GMI  BsmmmM30L
dobogdo 9O MOl M30MMdM  LsdBIM  FoMBEOl  Lyrwdzgwby
09698303305M0LsM30L F9ddbowro 3MIBMOEGHO, MMIwol dobgzomaa
0] 3M0b3035¢00  ©OMM393L  JOMOMOE 39O IOENGOSL,
396983030500  MREGOSIMLOWOos FoMEH035© TooMml Lo sMsbEHom
05bbs.7 Aol soLomzgol gusFoMmgds  dbmerm@  goMbEHOL
Doeowmdomo  0bxzm®domgds ©s 35Ol IMM3935DY
90m0mYds.%8  BsBo 543l JOLIMWoO, GM®I  30MMO0MO  BsdIBIM
3900630900 FoMdmoagbgb  3mIgdEoMw  MO00YHNMIJO6
©53938009d)0 39D IBIOOL 0vOb3gwgmgz0L
B399 93603 Fobslinsmgdgdl 0O d3M0EIBIMOL BHIMOEHMM0sBY.*
056bol  gosbol  JoBbgdolomzol,  Bdb30 39w YdMWOs
330900 F0bosMbmdM035 FgoLfoguml, vy Msdgbs MOl
dOMOMOPO 35¢YOIYds IMMIIME0 S Fbmemm 530l 9999
d95LOMEmb  GgMOOEO 39 YOIMGds,  MMIgWoE  JOMOMOEO

% ob. Boris Kozolchyk, Bank Guarantees and Letters of Credit: Time for a Return to the
Fold, University of Pennsylvania Journal of International Law, 1989, 21.

% ob. BuildLaw — Performance Bonds: On Demand or Conditional, Building Disputes
Tribunal (NZ) Limited, www.buildingdisputestribunal.co.nz, 1.

67 ob. Eduard Borrini, Eduard M. Fricker, Performance Bonds: A Chink is the Armours?,
2011, London, 1.

% 0dgo-

¢ BuildLaw — Performance Bonds: On Demand or Conditional, Building Disputes Tribunal

(NZ) Limited, www.buildingdisputestribunal.co.nz, 1.

29


http://www.buildingdisputestribunal.co.nz/
http://www.buildingdisputestribunal.co.nz/

359300l BOHMB3gYMmRsly s B969R0E0MOL Immbmzbol
d9LOMGdST0 4o0MObYEYds.7

0bgolgeo 33319356900l d0gH 3odloMIds 3mboEos, MM
09630L  G0gm  BogoMsbBHoMm  Msbbols  49obol  3MbGHMMEOLs s
MBogdzm@  96eM0dLHMEOId0L  MoLZoL  OLEBSEIBLYdES©
50300 3Jmbs Fgbsdsdol 33germdgdL. d0m0mgds 3900©qds ICC-
ob N325 9b0x0o3ocmgdwmw §gbgddg LogmbG®modd™m  2o6M5bEGH09d0L
d9Lobgd. MboxoEoMgdMwo {glgdo, 3M0bE03swol doge doMomso
35 IO ools ©5(03930L ©585@b(HIOIL0
9330390990900l Fomaqbol  Logzsgdwmmds, dom Mol
3M¥0GHMOg0L 96 LobodoMmErml  495H9Y39GH0wgdol  Bsmgzwrom,
399 3bo3s BB EHOM MsbbOL FoM 30350, ¥30MHMIM® oL
@5 3530056 0600Yd©s ,fraud”-ob GHOLZL.7! FoM8 M35 53EHMMOL
9096  500b0dbgds,  Mmd  N325 390035305  3MIYMEOS©
9009090 0ym s dbmermE 3009 godmygbgds 3Jmbs. bmerm
ICC-0b dog® 1992 (ol d0qdrends sboEds Mboxzo30609d)eds
PoLgdds, N458  3mde035305d  30MHMdME  dgloliMYIEngdgeo
39609630900l Jglobgd, MmIgwo 0035wobfiobgds d9b9z30305M0L
9096  LogosbGHom  msbbol  FoMEH035©,  9B30(3909Igdgd0L
Podggbolls s  36M0b3035wol 35 gdMgdIol  IMM39G30L
0593303990l go69dg d0qdolL  FgLodegdMdsl, 393G  MBOH™
ROOM BOgOHMTMMOLM 259mygbgds 3m35 s Fobs Ho®mBsdgdreo
36m9JBo. boxgosodgdmwo  fgbgdol dobgwzom, 969803060
34096  JoMOMOO  35CEIOVIEJO0L  IMM3935Dg  JoMOmMYdS
3625600L{MHgd0bsm3z0L  by3doMobo  oym.  N458  3md035:300L
L59M5TMOOLM HomBoBool sbgzg 9aLGHMMOL Abmzerom dsb30L
9096 2002 Hoel N458 mbogogo®mgdmewo Fgbgdol s0ostrgds.”

50LOB0dBs305, MMI 0byerolido, X9 3oy 1978 garls, N458
605303009090 §glgdol 3493c0353050Y 14 fierom sy ,,Edward
Owen Ltd v Barclays International Bank” ggobol gobboengolsls

70 ob. Joseph Dalby, A Performance Bond, Deconstructed, Business Law International, Vol
11 No 2.
71 ob. Steven Gee QC and Mary Gibbons, Performance Bond, Bankers Law, Volume 1, 6.
" 0g3g-
30



dmbodommEg  @mmEds  ©g60bgads  asbsgomems  360dzbgermgzgsbo
X gwmds. 39MHIM, Y30MHMdM Bodsb3Mm FoMmsbEGHool dgdmbggzsdo,
>3 0969803000  3gmolobologMs® 5949690l Immbmzbal,
09630 35005 OMI FoO0bsEML. vy d563L 0d305mo©, 6
0gbdg 9969%s 35650, 3mBoE0s, MM d96gR0E0IMOL Inmbmzbs
5M0L 56539000 bobEoLOYMO, BgdoldogH d9dmbgazsdo doMmsbEHo 396
99dgdl  ©999BH303ML, G dmmbmgbs  5M539m0wlobologMos.
99L50d5T0LO, FIMIBETS LoGoMIBEHOM MBbs Mbs Fosobsml”. 73

wmOE0  ©9b0boL  50bodbMe  Abxgermdsl oM 339010
39600m©OoL  gsbdogwmdsdo  0H0sMGOES  0baolol  LolisdsMmrm
LobGgds bbgs Jgoligdol 4obbogolsls.”* Boa®sd, Lodmermme 0bawolo
565 FbmmE @mOEo ©IHobyol 3mbHBoEoolsgsd s s®LgdMwo
LobsoMNWM  305dBH030L556, 56599 LEYOHSTMOHOLM LogsMsbEom
365d3030L5y0, 15356Mmbdgderm Qo Mbox0E0Mm9dMwo
93M0Mg00LsRsb  Aoblb3s3gdMmo  FodsMmnyergdom  §5300s.
5060 mMb  ©3530060900m, YIMIEMIdS 30M3ge Moydo Mbs
3935b30 gl bgdg3Mgdols Msgz30LvIBMgdoL 3MH0b303do Botgzols
@5 BB EGHOM Msbbols goobols d9Bw30L obgm dgdsboBdby,
M3MM0(355 06gEoloL LolsTsMMEM 365dEH03500 ©593300MYOMO
©OMYO0mMO0 890953539090 MmMHEIM0.7 LolsdIMNWML 56 5MBOGMS50L
9096 BOHMB3gymRol  Wmboldogdol Lsbom MmMmYMHOL 2539,
Lo3dgEs©  G90dgds  OJOML  AIMIBGHO  B3B30L oo,
360630350l 29633bsgds 96 Logs@sbGom bggHhmdo 8msg3MMmdOl
B0 LEXSOM 3MWOE035.76

73 ob. Thanuja Rodrigo, Theoretical Justifications for Restraining “Unconscionable”
Demands under On-demand Guarantees, 40 ABLR 5, 2012, 5, go&o®gdwyeos: Edward
Owen Ltd v Barclays International Bank, 1978.
74 0439, ob. Bolivinter Oil SA v Chase Manhattan Bank [1984] 1 Lloyd”s Rep 251; Potton
Homes Ltd v Coleman Contractors Ltd (CA Feb 24, 1984); State Trading Corporation of
India Ltd v ED & F Man (Sugar) Ltd (CA, July 17, 1981); Turkiye IS Bankasi AS v Bank of
China [1998] 1 Lloyd”s Rep 250.
75 0ob. Steven Gee QC and Mary Gibbons, Performance Bond, Bankers Law, Volume 1, 6.
7¢ 0430-

31



3905BE0Ls s 3M0bE035wol Fglodergdanmdol Fgz3slgdolsls,
G0d doo  JgmdEr050d  J0FoMMME  LobodoMMEIML b 5MBOGMOL,
dmombmzmb dglsdsdolo [f0bs30MMdYOOL LN gdMm030 FgRslgds
@5 LoaoMsb@GHom  msbbols  goobols  gBgends,””  (3oelsbao
d03035Mm 00 336509, OMI  smbodbmo 583965
$0b050009Md530 dEOL Loga®mabEHom MMHmMOgMmMdOL Imbsfoengms
Bgool  godmgzmabsbomsb s bgedg3OEgdol  ™ogoLbIBEgdOL
3606303msb.  OHmameE 33009306 9090 30390000 MOl
dgbPogaroo,  Lodsb3m  2oMmsb@0s  FoMdmoygbl  d9bgn0E0sMOL
063HMglgdby Mg s dobo  LsFsOMEgdG030 0wy
30096300 303gmOE0Lsm3ol  dgddboer,  ©@M3wdgbEco
53090(H030bY6 139305 MO, 39635 30390)wo©
dmfgbeogqadmeo  dmombmgbol  MBOHYB3gymRol  LEFEgdSL.
09053939990  ©@MHMYO0M0  MOEIOO0  HoMmBMoAIbL  Logo®abEom
MOHM0YOHNMIOL d053500 dmbsfiorol, 396983030500 0bEHgMaLYdOL
Lofobosmdgym dmgdggdsls, @Aol 0560939 MdLS3
3965650650 3960 3530D05Mgd0m. dom  MIYBHIL, LogPMITMEOLM

77 gmggo  Logo®msbGom  ©m3mdgbGol  Fobss®bmd®mogo  3mbLEGHMNMI30s o
B0OINoOJdS  99390©IVMs 060300 Ms©  FgBoligdal.  BogMed  dobo
3060390 998x835L909o 56 Fgodergds 0gml LoLsTsMmmm s 5833505 dmbgl
B361935 LogaMsbBHOM MOMDOYMHMMB5T0. LodIBIM FoMsbEHOOL FobssMlOL, d9bgn0E0sMOL
dmbmgbols s 9bgsMm0odLlimmgdol  Fobsdommdgdol ghHmeyMomo  8gdxsligdgwo
30039 9B93Dg 99300 gIWSE MO Fo1bEH0. bererm msbbol gosbol 8gdwgy 0
36063035000 50b0TBNYl 56 ©og0sbbAgds, Tol ymzgemazol sg3l Gglodengdermds
0035600mb bOLHTMMNML, 306039 H0Ado d369530305MOL J0dsMm s FmoMbMZML
39056300Lodob  BgIg@Ho 96 MLoxgmdzwmE FomgdMwo  Logds@ab@om  msbbol
LMo 96 bsfommd®og Bobmzgol  sdMBgds. LsdsB3M  goMsbGHool dmogse
©56086gdsly Fomdmoagbl MmMol M3y 3500530 oMBH0350 SbasM0dLFMEMYdOL
F9lodgdE@ds, Go mgds vbs, Tgbodsdolo fobadoMmmdgdolL ©oagol dgdmbgggzsdo.
5060360l Lofobowdgam o  Lobmasm®  Lsdsb3m  25MsbEGHool  FoBsbmsb
Lofobsomdgam  0bbEOoGMGHo©  Mbs  Bsomzowml  0bywoly®  LogsMmsbGHom
3054303500  FoMOMPOMEO  MmMEIOOL  0bLBHOGMEGOL  SOLYOMDS, (oYL
30bOEgdoL 3OMmE3gLOL LLTYOLT0ZY M39MROZL LBadIBIM ASMBEHOL Tob Fmez56
93065 uBL — 03300IOMOL S POMOL Im3ng dmbs339mMTo B Msbbsdo
306390GH0M900L glsdegdEmdSL.

32



LooM3bG0Mm  36M5JBHo3ols s LsgEMsdMmEOLm  356mbAYd™MBdOL
3°035¢0bobgdom.

65 0gds b, LEYOSIMOOLM LsQsMbGHOM 3M5dBH035d0 s
bbgoolbgs  LsdoGowgd®mog  LogmEgdo  sOLYIMOL  Logo®MabEom
MOHM0YHNMIOL  Imbsfoerg LdogdEgdol 0bEIMglgdol ™sbsdGma
©5330L  3mb398E0s, Hfair balance”-ol  Lobgwrfimgdoom.  FogMsd
Logo®abEom msbbom 3b625600LfmM9gd0LOL 4m39wm30l
330 gdEs©  oldol  3ombgs,  Mmdgwo  dmbsfogg  dbsMol
06@9geglgdos M@dm  Jg@s  96083bgem3zsbo. oMb o,
0969980305M0Ls @5 3M0OBE03sol  BOToOMEGIM0Z3  0bGHYIMILYIL
dmMolL  3OH0MmOMm0GHYGHI™mdol  dobgz00  56MBg3560L  go3gmgdolsl,
30039 5QAoWwby  3969830305M0OL  0bGHIMHILO 3393 0bgds.
d9Ls0sdoLOE, 3960 O39mMBbAgdO  TMLLBEMYOSL,  GMmd  N325
30035305 Ho®mBoBndme  3MmgdBo  dma303w0bs, ®oysb ol
LogoM3bGH0oMm  Mbbol  FoMHGH0350 @S  Y30OHMdIME, Toon  FMol
360630350l 3096 doMOMIEO 35O GOOL IMIM3930L BoJGHoL
LGOI 356939 J00gdoL MHOLIOL IBSEBLYdOL F3I ™MD
Po00moabs. vy 50bodbmo  Logombo  LsghHommE  Mols©
d90dgds d9839L9L S JobO HBSWSBLYdS MBOM BOLYME0s, J5d0b
obdol ©589bodg LoxmAdzwosbo 3ombzs, Mv) MoGHMmd 3960 3m3s
50bodbmards  Mbogozo®gdmeds  figlgdds  BIMMMISBIEHd05b0
L596M5dMMOLM Q5dMYgbgds. MM goboEss Mbogozsizool 3Mobo
5 OOGHMI Q9B 9930egdgero dobo Bsbogargds 1992 (gl N458
»2930600003Mm 3966 3H0gd0L  Jglobgd”  MbogoioMgdmwo  {oligdoo.
900858605, MM 50b0dbmwo Bsg@o JomomgdIE 3000390 3oLvbl
b9 @S 93 LOIMLYBY YGHIWMO©E OLYOGHSE00L d9-4 MOS30M
3939 9d0.

060bol LsgscsbGHom 36M5d3H03580 dobLo3MmMgdom Mbos
5©00bodbml  Loxs®m  0b@GHgMglo, Gmam®E  Logs®sbdom  msbbol
39BOL J9BOM30L Loggdzgeo. s0bodbeo sl939 FoMdmogbl
Lobgendg36megdm 0530699983 9d5d0 Bot930L 0o9omUs,
LoLOFIOWML M) 5MBOGMIIOL J0YH POHMYO0MO MMEIMOL 453930l

78 0b. Steven Gee QC and Mary Gibbons, Performance Bond, Bankers Law, Volume 1, 6.
33



3boom. 5300 Fobssmlom Logo®sb@GHom MOH0JOHNMS
396dmb5T>OMMYdIMH03 Lobgen8936mEgdm MON0YODMISL
Dom0mMop9bL, ®mIgeog 99396GL 93990L d9bgTBO30sMOL 0bEHIMLOL
©533599.77  dgLodsdolo, doldo  Labgwolbygwgdm  0b@Eghglgdols
LogydzgBg  hoMgzol o LERoMbGBHOMm  Mabbol  gosbols
39D0M35L YOO FgRsLYdS 39MBs0MS© 396 809(39095.8° 15350
93GH™M0ob Joge 193m09bs300L Loboo A9630M90YdM0s X GEIMdY,
Gmd 0byolido LosMsbGHom 3MsdBHozs FoMdmoagbl 0d LygOMU,
G0dganbsg 33000905 B FOMMYdS L59OMSTMOHOLM
396Mmb3gdMmdLmsb s Mbox0E0MYdME Fgbgdmeb osbEmgds.
Lox s 0bBHIMgLol, GMmaMmME  LogoMbGHOMm  Msbbol  gowsbools
99D0©30L fobsdoMmdol Bsmzgwom. 8!

9909350, Q©OQ 0M0@bgmdo  Lodb3Mm  A9MBE0s
396mbLsHobssmdgymo doohbg3, 0V 900bss0dg9ds
396mbB3q0emdL, B3Ol s Laxs®m {alMogl. s0bodbmmo Lsbols
PO TG ToN 36550 GdS0 bsbosmols dmonbmgbols
MBOHM639wYmRol Bsdowgds dooBby3.8 3900dm©, dM0Ebgmols
GIO0GHMM05Bg 396 SOLOVIEIOS FIMIBEH0S, Bosg 096gBO(30ML
Dom0mop9bl 03 §39960l dmdsarsdg, MMIgEmsbsz O dMOEBINL
505 593l dgLsdsdolo  EO3WMTSGHOMMO  VOMDOYOHOMDS. (3930
99900b393590 LogsMbEH0M MbboL AoIbEOL 3OMEglo bEgds HBgdmo
50b0odbmo 890953539090 MmOEYOOL Lodsbo. godwgds goMsbEH0s
353990l 9m3gbBdo oyml  3956mbYOEMBIBMD  FglsdsdolmdST0,
00600 dMa30569800  obgl  Bgdmm 5060 As0M9gImgdols
Lo®vdz9wbBg  396MBLOH0bssMBYY™, TgLodsdobo, F985353909w0
MOIM0L LB s SOLEOWIGISL 56 ]398 GdSOMU. s1g3g, 0
Lodsb3M  goMabBHos M9 MEoMEads 0bawolymo LodsGmerom, J
d900bg935d0, 0byaololl GHgMo@MmMmosHy 396 dmbgds 0byobmsb

7 0439, 7.

% 0430

# 0dgo-

82 ob. Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees, XL CILSA 2009, 352; doomomgdoo International Dairy Queen Inc v
Bank of Wadley 407 F Supp 1270 (MD Ala 1976).

34



035G MYOHN0JHNMDJOOL 560TJmbg J399bol BgMoE™m®m0sby
900900 LObOIONEM 4505(Y39GH0gdoL 36Mmds s SOLEOWEgdS,
LogOMIBEHOM MbbOL goobEolmb 3530060 gd0m.5 Fglodsdobo,
5060360 go6Mm98mgds Fomdmoygbl LogsMsbEHom 35w gdegdols
533MbM30OHMdOL 53mMobzol Lsgmdzgelb.# olggzg, GmameE 0d
39000b3935d0, OHMOYLSE OMYMOF  Logo®MbGH0Mm 35w YdMgdOL,
31939 JOMOMSPO MOMNOJOHNMOOL GOM-9MH0 Fbsmg 0byeroliolsmgzols
B90mm  50bodbo  LEHIGMLOL  dJmbg  J39ybols  mdogmsdg 96
69H0©9bH05.5

©0EO 0M0FBIMo FoMBmoygbl Abmawomdo MMM
LoBoMNEgdMH03 LO3MEIL, LosE FledEwgdgeos 3969830305MLS
3006303l FmMol  sMLYdME  dJoMoMe© LB gdMO3
MOMOYOHDMIST0  396mbmMsb  TgLsdsdm  gegdgbEHgdol  s®lgdMdS
39Dl Logo®mbBHoMm MBHOL Foobol J9)Hbem3oL FobsdoMmds.8
LobsoMNWM 365d3H03500 doBbor 0dbs Logombo, vy G5 Labol
9099963900  99odegds  obgl  969M0dLfmEMgd0L  dgBL30L
Loxgdgzgero, MHmdgeog “illegality”-ol  Lobgwroom 560l  0byeolido
dmbligbogdwo.8” 50bodbEmsb ©s35300609d0ms3, 039 MHMYMO3
»fraud”-ob%® Jgdmbgzg3zsdo, RoJLOMOYdIMEs ™mOO  Foblibgzsgqdmewo
3mbogos. ghmo  3mBogos  30mM©IdM©s 8969830305601
06396MgLgdol  LoboMRJIWM®O S 53GHMBbMT0NOMBOL  3MOb030L
OB(3935C. beem dgm6y (300 GOCIS@ do0Bbg3s
533 ™bmomOMdOL 360b3zo3ol 99D0M©39L 390339

% 0g430-
8 0dg9, 353.
8 0dg39. domomgdom Wahda Bank v Arab Bank Plc (1992) 2 Bank LR 233; United City
Merchants (Investments) Ltd and Glass Fibres and Equipments Ltd v Royal Bank of
Canada (incorporated in Canada), Vitrorefuerzos SA and Banco Continental SA [1983] AC
168 (HL) ([1982].
8 0439, 354.
¥ 0dgo-
8 50b0dbmer  3mb39nE05Dg, MMMz LopasMbGHom  msbbol  gbommzol
L5g3d39 DY s 93GMBMTOIOMBOL 3OHMBE0306 sTMbBs3MOlBY OLgMOESEOOL
39-9 o300 d93696M©0gd0m.

35



99000b3039030.% dbmm© 0baolol LobosdsGmem 3Msd@ozsdo odbs
dobbgmwo  “fraud”-ms6* geomo  “illegality”  53&HMmbmIomGMdOL
360630308 99B0M30L  HobsdoMmds®. sHOMs  Lbgsalbgomds’!
5MLYdMBd©s dbMErmE 00 LSIPLML  s35380M900m, JOMHOMSO
3Mb63M5JBoL Logwdzgwwbg Fo@mImdmdoe MMmMOgHMMdSTo vy M
Lobol ©9AHS9d0l 5OLYdMdS d90dgds 3odbsmoym
933™bm30M®Md0L 3M0bE030Ls s 9BYIMOTLFMEMGOOL B30l
155399939000.2 06 oLOl MHgbsglids LolOTsOMEMI o506, BIMI
50b0dbmaro 3mbEzgnE0s, HMyMOE 35dmbs3wolo, sMBYdIMdES. FogMsd
3093 9Oobgw,  3600936gcmzsbo  ogm  ©ogbs,  doMoms©
3bGGogd@do 0y B LoboL FmEgdEmds FoMImoagbos “illegality”-
ol 5®LYdMOOL FobsdoMH™dL.S

bbgo  LsFommgdm0g LobE)IJRL 965 9d3l  gobBos®gdMwo
0603960 B0aMIYP0 s LOYMHMITMOOLM  BESBIMEJIOLOYSD
39bLbbg0390o 3m0E03d LogoMsb@om 365330350056
©535330609000. d0000gdg 939469000, Logo®abEHom
39 EYIMgool  IM30EIOMBISLS s bged93Grmemgdols
05306RBWgdol  3MO6E030L  ©533L 0936V NBOM  FoHEO
3600369cmds  9b60Fgds.  9bgo®m0odLHimMgdol  doBbgdolsmzgol  dsbzo

8 ob. Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees”, XL CILSA 2009, 354, 51939 doo00mgdoo: Mahonia Ltd v JP Morgan
Chase Bank and Another [2003] 2 Lloyd”s Rep 911(QB (Com Ct)) at 927. s¢096036wgcro
LobsdoMmEm  ©s30L  3obboErgobsl  J3s3mmbgl  FoMdmowygbos  “illegality”-ob,
6HymO3  533™bMBon®MdOL  36M0b3odol  dgbrm3ol  Logmdzws doBbgzs, o
39900b3935803 506036v)l doMH0msEO 3MBGHMIEHOL ©gHIXJO0 3oBs30MHMdId®S.
% 0430
1 0439, 990ymdo domomgdom: Group Josi Re v Walbrook Insurance Co Ltd and Others
[1996] 1 Lloyd”s Rep 345 (CA) ([1996] 1 WLR 1152 (CA); and [1996] 1 All ER 791 (CA)) at
362 and 368 where the discussion of the Court of Appeal was inconclusive; and see also
the decision of the court a quo in Deutsche Ruckversicherung AG v Walbrook Insurance
Co Ltd and Others; Group Josi Re (formerly known as Group Josi Reassurance SA) v
Walbrook Insurance Co Ltd and Others [1995] 1 WLR 1017 (QBD) ([1994] 4 All ER 181
(QBD)) at 1027.
%2 0439, 355, 303H0Mgdmos: Enonchong n 1 above at 405; and Brindle & Cox n 10 above
in par 8-37.
% 0439, GoGoMgdos: D Warne & N Elliott Banking litigation, 2 ed., 2005, at 259.

36



39900850905 omagbowo m3mdgb@ozool dglfsgwom, ,Strict
Compliance”-oly* LGobostdEol d9L505d0bS. doMOMSQO
3mb6BMoJBHoL  Logmdzgebg  foMmdmBmdowo  MMmN0gHo™MdYOOL
©9AHOgd0  Folmzol 96 FoMTMoagbl  0bbol  goobols
9900039 §0bs30MHMIGOL. Fogoe0ms©, 90b0dbMw  d3mbBoEosl
5096030l 899600093 9o3g0do 0momJdol 56 3yogl dbstrsdFgMgdo.
390600dm©, doamdsd,  GmIwol  dobgzomog  ¥969830305M0L
§o6mH3MBo30MmdoL* 96 d0MH0MIO MYHMOYGNHNMOOL IEIWIBOL godm
©M399996GMM0  m3geoEos  G9odgds o6 ©599399gdsMMU
9O gdL, FoElLobs 3Mbo Q960397 Fglodsdobo, “illegality”
OHMAMO3 93GMbMIomOH™MdIOL 360630306 godmbszeolio, obywoliols
23905 M3 9390030L 99O gdMo  IBHIGJOOL s 93  Lbgs
LMD EGOM030 LoLEYIGOIOLHMZ0L 56 SMOL 36MdOE0O.

domowos  bowy  omM3olb 1995 ol 3mbgz963os
035¢0bobgdL  50bodbME  3MbEgBEOSL, MMAMOE  godmbszeroll,
953650 50b0dbmdo 0aolbdqds sMBOOEHMHOL 9B LolsdsMomemls
3096  odm@sboo  35sfY39BHowgds ©@d oM  dB30L
39050939GH0wgd5.7mbboL  gosboL  3Mm3gbdo 0go  9M  gbgds
doMomO©  3MmbGHMSIAL, 56 §o@Bmoygbl  3Mm0b03scols

% 03039 »0353600 ©®3IgbEMOHO Ggbodsdolmdol LEBIME”, Mo Fgdmbggzsdos
05630/3565630 0sbbol 250bol §obsdoMmmds 53mfagdl dbmmm FoMpgbowo
©M399635300L 9gLodsdolemdsl 5360g0E030L/LodIB3IM FoMBEH00L 30MMdYDMB. 56
b3009%s 36M9B9BGHOMIPPMO M3YTIBEBSGO0L BoMRWGOL s sO3gMH dgdmbggzsdo
5 033093l JoMOMOE  MYOMOIODMOL, ) MdEabs  5J3lb  3MbEodswl
©IOOZ39IWo 56 FgiBmagdo 396380E0sMOL JodsMo dglsdsdolbo 3mbEMmogd@ol
L5g31939bBY 6530LM0 F5¢EYOMEGOIOO.

% Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees”, XL CILSA 2009, 370: The American bankruptcy laws, for example,
may apply directly to prohibit honour under a letter of credit, and the Export
Administration Act and its regulations (Export Administration Act, 50 app. USCA
2407(a)(1) (1991); 15 CFR 769.2(f)(5) (1995)) also provide a defence to honour any credit
that violates the anti-boycott provisions of the legislation (Joomomgdwyeos: Turner n 71
above under the heading “Illegality in the underlying transaction”).

% 0dgo-

% ob. United Nations Convention on Independent Guarantees and Stand-by Letters of
Credit, Article 19(2)(b), New York, 11 December, 1995.

37



dmddggdgdool  999gslgdgel s dbmerm@  fedygbocro
©M39996¢s300l  dobggzom  bgeddegsbgemdl.  3mbggbgos
393mbs3eolol Lobom, 515939 035 0LFOBJIL LogsMbEHOM Msbbols
99030l JglodwgdMmdsl, Y]  doMOMOEO  3MBGHMIJGOL
396mbB3q0mdsLmob Fggliodsdmds 5335055, Fbmerm@ s Fbmermo
LoLOFIONWML EOMIIONO MOPYHOL? Log3dzgebg.” s©0bodbmwro
bobosmol MMM LogsMbGom  3Mod@ozsdo  sbgzg  (36Mdo0s
»-Mareva-type injunction”-ol ULobgom.!® ol  s9mlboygbgdws
LoLOTIMNWMBOMZOL 930 YdIE0S  JOMOMOIP  ZHCYOYGOOD
MOMOYJOHDMIT0  39bmbLsfobssmdgam  gargdgbBHgool  domeero

5EB50MDS, IILEHWMGOMEO YO0 I3H3I0EIOEYd0. 10!

3.3 9moegMo ali3zbs

©™31996GMM0  bolosmol  gosbol  LsdMewqdgdo,  30OHMBOMO
Lodsb3M F9MBEH0s O MIMTIPBHMOO 530g0EH030 FoBbMdMOZ50
0o00Mop9b9b MMM d0MO0MOO 35Ol JGLMEgdOL
LoABObYOOLOMZ0L 4963 MM3boE  A5IbEOL LT gdgdL, 51939
dmbsfoerg dbstnqdols, 4o39geols s odyo39erolsi?? 9Mmdsbgmols
80035600 b MdEMdOL MHOL30L IBLZg30L LodwoEgdSls. 18

OHMAMO3 ©M399996@M0 JobssMLOL Lsdb3M oMb oo, sBY39
5309003030  HoMm3mBmdl  ©dM30gd9  LOBIMOWGdIMHO3

% 03Mwolbdgds  Lsgombol  Lodmemm  asbbowzsdg s  gosfy393dedwy
BOHMB39wYnzol mbolidogdol Lsbom LolisdsMmerml 8ogM 25399 EOHMIIOMNO
39053039090 MmMHOIMO.

% ob. United Nations Convention on Independent Guarantees and Stand-by Letter of
Credit, Article20, New York, 11 December, 1995.

100 ob, Peter S. O'Driscoll, Performance Bonds, Bankers' Guarantees, and the Mareva
Injunction, Northwestern Journal of International Law & Business, Volume 7, 1985, 398.
101 Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees”, XL CILSA 2009, 382; domomgdoom: Hugo: The law relating to
documentary credits n 14 at 309.

102 0 5656@00L 89dmbgg3zsdo 8969530305MOL.

103 ob. Krzystofoz Kazmierczyk, Letter of Credit as a Security Devise in International

Trade, Central European University, Budapest 2006.
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MOHMOYOHNMIGOL, MoLog bobo 5Jgl  2obdMeo  MbogoiEoMgdeo
PaoLgdoby s 3MogE030l, UPC-ol yggws 39Mbooom. s8sbmsb, UPC 500-
ob 4(b) 9Mbwo 0:m35¢obfiobgds HoMagbowo ©@mM3dgbEszool
90b55MLMmdM035  90mfHdgdol  Fall, Moz ms30Lmszs50  IFOEOM
39300630 0gm doMoms© 3MbEMod@msb. dsg®msd UPC 600-ob 4(b)
dmbo oblb39390mo@ 94oe0dgdL 5bodbme Hgll. dmgdmero
©9OMgds,  9baoModLfmMgdol  dobbgdolbomzol  dgogzqerols
dmdbobMg 39638 530LMYAL 69doLogMHO Jmmbmgbol Fglitrmergdols
359I, ) 930MJPOEGH0Z00 oM 35¢0L{0bYdME 30MMBSL
Pomdmoaabl,  Boooms  doMomso  3MBGHMoJGHol  sbiewls,
36OMBMMI> 0bgmolol 96 Lbgs ©m3799b3gool Homgaqbs o qu
306Mds> gL GIME0d.

53300090 MB0L bodobbo d3o6O™ 393806 3d0o
©™329996¢ 6 bobosMMIb. 396Jdm, ©59M¥9300090CMdS
13530060905 FBMEWMEO ©OM3MIIBEIF0L, 9bgeMoTLHMMgds bgds
Podggbowo  ©m3Mdgb@oE00l  BMAWgdTdo, Mo3  PodmMoEbogl
do6M0mO©  3MBGOMoJGHMb  30ME3oe  353000L.  50bodbye
1535 OEM BAHBPIOEGHL bsbo 543b 2obdMeo UPC 600-o 99-5
dmbeom. G@mIwol dobgz0ms3, 96gsMO0ALHmEM9d0L dobbolomzol,
05630 bgeddngsbgemdl fomyabowo ©@m3mMdgbGogoom s Mo
Logmbrom, bgzolbom 56 Jglermegdom, HMIgwmsE M3dgb@ozos
d90dgds gbgdmaLs.

©™31996@ MO0 bolosmo 56 Bodbsagl, HmI 3MxbabGoMgOMw
©™3999963gdL  gmzggermzol 9330390900l ©obodbmegds  od3L.
©OL3MBOFOMOMISBY IYMBMdOm, Tmbsfoeng Fbseggdol 6gdols
39903 gbsbgs ©53M30090v0, 3950m350L{obgdgb
3625600L{M9d0l BBz 3060 MdL M3dgb@sz00l BMGBsemMo
Dogagbol abom, vy sl J0s603Fgd96 93303909 gdom bolosmb.
d9L50580L5, 3969830305MOL B0ge MEBOL Fowgds, Tgliodwgdgeos
mdmoem 353006030 0gmlb  JoMOMOE 35OV 0slomsh, 96
©™31996@300L  309HgbGHoEos  BMEMTsmE,  doMEGH03  bolosml
5BHOM9dL.  ©sl3zbol  Lobom,  ©@M3MIgbGHMOHo  bsbosmols
M396530900L  8900b39390d0, TBsEIYgdOL  FBLOLEBWIM0S, My Lo
0946905  D®35M0 196953030500l dMmMbM3zbol  MBOHMblgwdymazo
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LogMIBEHOM 350G GILS S JOMOMIQ 5 IIVICGOSL FMEOU.
0969x030sM0L  oge  [oMloagb  ©@™3MTgbBHogosl  9dbgds
BMOmGo  bsbosmo, oy Im3gdwo  ©M3dgbEsgoom
9309090 0d69ds  doM0MOO  3mbBHMOJBH0  Tgmsbbdgdmemo
6mIgeodg  3060HMmd0L  ©93H303J0S. FJOIRNW,  93090G030L
dbyoglo®,  ©M3MIIBGHMG0  Fobss®lol  LsdsB3m oMb ool
d90bggzsdo TboMggdo sabab, v Lo ool BE3sGo gMmo
dbM03 Lo 9MbGH0M 35¢0JdYIOOL TMY30IIMISL S TgmY
dbcm0g3 doMmomMs© BsdsMMNWGIM0Z YYON0YOMHMNMOL dmMob. dbmeEmo
©5 IbMEME 36M9H963H0MJdM0 M3YTIDEHIEF00L BoMgddo.
d9L50530LsE, BdMOEBYMI0  M3IMIIBEHMOMO  TglsdsdolMmdOL
UEHBPIOGHMD  FgoMgdom,  LogsMbGoMm 9B ALTMMGOOL
990306 LExwdzwgdl WRGM JgBo 960Fgds 3HomMo@gBo.
gemo  dbM0g, 90bodbolomzol  Bo3doMOLOS O35  JIMBEHO
30035600l 356100 @O 96 SMOL 593000900 LELOTSODEIML 56
3000l gosfy39Bowgds.  dgmey  dbMo3,  3G0BE03swol
90050mM30L  LORMI39WDBg  ¥MOFBgMTo  Sbg3g  F9TM0Ygbgds
LolodoMmonml  doghH 253990 890953539990 MmMQEYGO.
50b0dbmol  Logdzgeos dgodwgds ogmlb  36M0bzodswol  doge
doLabgagdmwo fraud”-ol, “Unconscionability”-ol @ d60@sbwwo
LogoMsbGom  3Mogd@ogolb 809  ©s353Jd0m  ©9330MYOMO
“illegality”-ob 9w9dgb@HJO0oL  sMLYdIMBsHY 39 O. TYLOdsToLO®,
060396980 bdoMo g5dm0yghgds LogsMsbEHom mabbols 99bwmaols
Lo3Adzwgdo @S  LodoMsbGHom  sbasModLfMmMgdol  I9bwmgs
LobodoMmonml  doge 593300093 3GMogd@o3ol  Foedmoyqbl.
01935, ImE399o Abxgermds gbgds Fbmem© LogsMsbEom mabbols
39BEOL I9)bOM30L Loxwdlzwgdol, s6MOTLHMMGdOL bmyso
DoLosb 459Mbs3olgdol G9oMmgd00 bdoGms godmygbgdsl. Moz 56
603b653L, OIUT] QsLObYEdMEo 3659303 LOBMASOM
Lobgeddmgsbgem Ll Do6mBmo9bL N L5QOMBGHOM
353 gdS JOMOMI 39OGS DBY MOl TMI0WIIYO.
50bodbmro  s1g3g oM  AMEoLbbIMBL, MM LosMBGHOM  MIbbol
39BEIL 965 BodB3M Go®bEHO0L Fobss®lo s oMsbEHol doge
dobogol  Homygbowo  ©@M31dgbGHgdol  I33M0  ©M3MII6GHMMO
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d9L50530LMBOL  LBEBHBIOEHOL  Fotyargddo  Tgxolgds,'™  sMsdgE
doM0MOEO  3MbBHMOJBHOL  ©YBHOwgdo s FobssMbmdMogo  dbotg
39653060Md90U.

4. bogsmbGHom  35¢Eademadol ©sdmm300gdemds  ICC-ols
160goE0MIdMEo ffgligdol dobgzom

Lodsb3m  A9MBEHO0L, MmO ImdbM3bol  MHBEOHWb39wymgol
Lodmoegdol  gobsblvymo  JmALobmEgdol  Loboo  4s9mygbgds
639009 3m6309GHo J399bol LyBOZM0m 56 gIMOGBIMYWGdS S
L59MMSIMOOLM  sb0dbMgdol  0bLEGHMABAEHL  FoMTmoygbl.
Lodsb3M  QoEbEHO0L,  LabgbgMzm  530M90GH030L, ©M3AbE©o
5360900303085 s LHYOSTMMOLM 25IbEOL bbgs Bodrsegdgdols
3560H3mboBszool  dobbom, Imbsfogng  FbsMgms  goblibgsgzgdmwo
39MAM9B0Mo M) 9363030 LobEgdobsmzol 3Mm3bowrgdol
3990, 8m39900 06LEHMWYA96Egd0L 360369 MdOLS s godmygbgdols
L59M5IMOOLM  FoLIBHIOOL  Fomzswobfjobgdom,  LogMHmsdmMoLm
15396Mb3gdWM s MboBOoEOMYOIME My By oMo MY YdST,
9.9. »Lex Mercatoria™ Ul 36Mm3gbds 45bLsgmMm®gdmwo 860d3bgermds
d90d0bo.105 0930 3039OHE0IE0 2)OH009HNM3JOOL
305 0HB300L 3OM39U80, Ym3zgem3ol 3608369 ™m3z56 sl

104 ogmanolbdgds ,,Strict Compliance”.

105 ob. Yanan Zhang, Approaches to Resolving the International Documentary Letters of
Credit Fraud Issue, Publications of the University of Eastern Finland Dissertations in
Social Sciences and Business Studies, N15, 2011, 28; ULogMmsdm®obm  bogsFMHm
L53sMMEOL MboBOIS30d WILOIMIOMm bdoMs Tmoblgbogds, GMmymm3 The Lex
Mercatoria; 506086 msb ©s393806MHg000 sbg3zg ob. Cremades, B. M. & Plehn, S.L,,
The Next Lex Mercatoria and the Harmonisation of the Laws of International Commercial
Transactions, Boston University of International Law Journal, 1984, 317; Mazzacano,
Peter, The Lex Mercatoria As Autonomous Law, CLPE Research Paper Series, 2008, Vol.
4, No. 6; Wiener, Jarrod, The Harmonisation of Private International Commercial Law —

the Lex Mercatoria, Globalisation and the Harmonisation of Law, 1999, 151-183.
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039390005 s 039390l 50b0dbero Mgaes30gdol mogligdomdols
L5300bO 5RO MdM03, 93046700l o 356MmbIWYdMBYOM 6.1

LogMHMIMOOLM 1535FOM 3oes@ol (dgdamddo ICC) doge,
©OMoL  bbgoslbgs  3g®omdo 99999953999 s dgLodsdolo
dobgbgdol  aodm  MHg30DoMdME  Mbogogomgdme  Fqlgdl
9600369cm3560  s@POWO 935305  BOgMHMSAMMOLM  BodsMBEGHOM
MOM0YOHNMIYOT0.  gLodsAoLOE,  BoRdMIBEBHOM  35eEdMEdOL
5809300093 MdOLS Qo 39056@0L 35Lbolidygdemdol
ROYWGOMD 3533060 9d0m, dgBHmeMos ICC-ob 1978 {erols
Lo3mbEBH®ModBHMm oMb BH0gdol  dqlobgd  N325  mbogoo®gdvero
Pobgdol, 1992 farol N458 s 2009 erol N758 dmombmgbobomsebsgg
99LolOYEGOYE0, MBOOMDM FoMBEH09OOL Fglobgd Mbogoomgdmwo
Dobgdol, sbgzg Do  9dMo39099g  IMmJdgo M 3YIgbEHMMO
5360900303990l dqlobgd ICC-ol Mbogoio®gdmmo  Hgbgdobs s
365gdBHo30L (UCP) 965¢00D0.17 50bodbmaro mbogoomgdmwo fglbgdo
960356900l D 56 Joxbs3wS O JMMPIIMMZbI® 5MYAIGMHJOS
©™329996G M 5360900G03L 5 BodB3IM oD E L.

©obgOH G300l §0b53gdscg 05306 B0BB0s, LogsMsb@GHom
350090 gdol d9L6HMeEgdol 3639890, LooM3b6G0M
MOM0YJOHDNMOIOL  OOOMOEO  LBOFIMMEGOM030  MOMMNOJODHMOOLHQD
©53M9)300090¢Md0L F9gsLgds. YY) Gro 35Ol 530LMYIL
ICC-0b MboxoioMgdmwo Falgdo 2oMmBEAL s M5 LEHIbIMEHId0m
mbs  0bgddemgzsbgerml 356 396980305008 dmmbmgzbols
d9LEOMgdOLSL.1%® 515939, LoRsMIBEHOM 35¢YdMEgdOL FlrmeEgdols

106 0dgg, UCP-bL o6 oJgb  omGoomwo  LEGMbo  J3ggbgdol  Fogs
396mb0gdmdgddo,  Moaod  [oMTmoaabgb  LoMgzmdgbsgom  bslosmol
930530908 s 99m0Yygbgds Fbmerm dbsMgms sMhg3s60L Logmdgzgwby, UCP
600, article 1.

107 Levit, Janet Koven, A Bottom-up Approach to International Lawmaking: The Tale of
Three Trade Finance Instruments, Yale Journal of International Law, Vol. 30, 2005, 125:
UCP have six versions since they were first promulgated in 1933; UCP 400 came into
effect on 1 Oct., 1984, and UCP 500 on 1 Jan., 1994, and the latest version is UCP 600,
which came into effect on 1 July, 2007.

108 0m3m3gbBHnMo bsbosmol MbOmWb3zgEwymaol LsdMsEgdgdol  os@LMmWEgdoLLL,
OymO3  ©M3M3ghGHMOM0  530g0E030l, sbgzg 00  LsdbIm  2oMmebGool ;v
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3639580 OMYMO 6> 0dmJdgmlb 4oMmBETs, OHMI JHOOHMMWS©,
0565365 ©0(335L BIMAMO3 B9bgBOE0MOL, Y39 3MObE035¢0l
063 9MmgLgd0. OMAMEM Fgdos  SMBAEL  FMergmMo  HmeErol
Lomobom@ TG engds. LogoGsbGom MMmMoghmmdsdo dmbsfong
dbsMgms  BsLHMOMBOL  o3E30LsMZ0L Mo I60dz69wmds gboFqds
39603630l 39mowloboboge® Jdggdsl. sligzg, Mo 3M0GHIHOMIGO00
mbs  Fg@obogl  go®mabBHol  Jdggds,  GMmd  50bodboero
“39000l0bolog®  dmddggds” Bsomzswml. 8 dobbolsmgzols
dgbfogarowos  yggms  dgbsdsdolbo  bogozo®mgdmwo - {olgdol
F0b50OLMdMOZ30 TBsMY. 500 MMM0YHMNTJOMJOOL  Lsxzmdzgeby,
Logo®abGHoMm 353 gd0L  sdMY30IOMIOLS s JIMBEOL
35LbolidygdemdOL BORRGIN6 0539380609000
29965¢0Bg0E0s, 0119 M5 LEHY 33 0Ydd0m bEgdmEs dm(393E0
MB0x03E0M90wo Fglgdol ymzgwo sbowo MHgoodiool 4sdm3gds s
65 39099Mgd900 396530MMdIOS s©0bodbMwo 33wowgdgdol ICC-ob
MB0x0E0M9d0Mw Fglgddo sbobgsl.

4.1 M3M3gbd Mo 53Mx0E03700L dglisbgd ICC-ol »boyooMgdmwo
Polgdo s 36M5gdBH03s

Lodob3m oMb BH0gdOlL  2ob39w39390Wws  Mb0gB03o3050Y,
533™bmBomM®Md0L 30063030 oo bboL gobdsgermdsdo 3oMzge
6ogdo SbMEOMEYOMOD ©™329996& MM 536900¢03006.1%
LogOHMIMOOLM  1535FOM  Joes@ol  MbogosoMgdmwo  {gligdo,

LoMgHgM3m 5360900030306 Fgdmbggz80, Lowsg 9bsMOALHMMGdOL  FobodoMmmdU,
0969830305GOL  JoghH  Fmmbmgbs®y Tguodsdolo ©M3MIIPEHIE0L MMZs  SGOL
390m35ewolfjobgdmwro, 3503630 5 (300JIWSO bgddmgs69wmdl
©59M¢)3000g0MdOL 3M0bE3030Ls s ,Strict Compliance”-ob, 03539 ©M3MNIGBEHIOHO
F9lsd530bMBdOL  bBBIMEGHOm. ob. Yanan Zhang, Approaches to Resolving the
International Documentary Letters of Credit Fraud Issue, Publications of the University of
Eastern Finland, Dissertations in Social Sciences and Business Studies, N15, 2011, 19,
30GOMYPMos: Gao, Xiang & Buckley, Ross P., The Unique Jurisprudence of Letters of
Credit: Its Origin and Sources, 4 San Diego International Law Journal 91, 2003, 119-124.
109 ob. Dixon, William M., As good as cash? The diminution of the autonomy principle,
Australian Business Law Review 32(6), 2004, 3.
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693MoMgdol  dbGmog 1978 (ersdg'?  gMmTobgmoliogob o6
2bb30399®s  ©M3IIBGHMO  53M9OGH0ZL @S BodIBIM  2oMBEH0S.
©M399996@MM0  Jobss®lol  Mbogozo®Mgdmwo  fqlgdols s
365d3030L (d98pamddo UCP) dobgz00 9Mmp3:0mm3bs bgdms
50 mO0 BobsbbyMo obLEHMMINBEHOL  LoMgzmdgbwogom mbyby
(9300905, 39HIME, 0m35¢olHobgds M M3Mdgb@szool
36M9H9b@oE00l 930 gdg  30MMOSL, BogsMsbGHom ©M3TIbEHoL
dbmem© 306HMI0MOE sOLILOWWYdgo BobsblMMo 0bLEHEMIgbEHOL
Loboo 259mygbgdsl gbgdms. 1!

4.1.1 UCP om31396¢ Mo 93090303900l 3glsbgd, 1933 fierols N82
390L0s

©M399996¢MM0 530900303900  globgd 1933 ferol N82
60xgo30M90wo  fgbgdo s 3MsgBHozs ICC-ob 3oMzge bodoxl
Pomdmopqbs 26033035300 36c39Ldo. 3799963 M0
5369000303930L 2565, U MYYMEs30s Y39 gbgdMm©s B5630L b
bbgo  Loggoboblim  sfigligdmegdol  dogh  A539dME  Y3zgws 0l
dmmbmgbols MBOHWD3gwymaol L5TMogdsL, MHmdgeos
0m35wobfjobgds  d9bgx03E0sMOL b Lbgs  ©s9339000L B0,
360630350l 56 Ubgs 9690083500930 3060l bsdmdsgarm
d9LsLEMEGdGO 335G DJOOL MBEOMBZgYMGLL. 50bodbero
Mbogogomgdmwo  (glgdo  Logs@sbGom  ©M3MdgbGol  gsd3gdL
53060 39EYOMGIL,  BodoMsbBHom  msbbs  googbos
dbmwmE ©s  dbnwm 336980305008  doge  3G0bE035¢ol

110 1978 Gl 9mbs Logmb@®mag@m 4oMmsb@H0gdol dglisbgd N325 mbogozo®mgdmwo
P9bgd0obL 39de035:309.

111 ob. Yanan Zhang, Approaches to Resolving the International Documentary Letters of
Credit Fraud Issue, Publications of the University of Eastern Finland, Dissertations in
Social Sciences and Business Studies, N15, 2011, 19; sbggg obogrgod — Ortego, Joseph J. &
Krinick, Evan H., Letters of Credit: Benefits and Drawbacks of the Independence
Principle, 115 Banking L.J., 1998, 487; Chatterjee, Charles & Lefcovitch, Anna, The
Principle of Autonomy of Letters of Credit is Sacrosanct in Nature, Journal of
International Banking Regulation, Vol. 5, No. 1, 1998, 72; Wang, Saisai, Discussion on L/C
Independence Principle, Times Finance, Vol. 7, 2007, 31-33.
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30PNl ©™33I6AYM© WAool Fgdwgy.? N82
Mboxogomgdmwo  §gbgdo  5d3gbBHL  939009d©s  ©™IMAIBESEO0L
30996 BoEool  Logzsgdm  dmmbmzbsbg.l3  dmmbmgbols
Pomaaboll 659300 MILMb 393806900, 939990
3990035300  ©s0bs olgMo  3M0GHIM0TJB0, OMAMEOIOOES
dmmbmgzbols Domy9bs 393 IO0L/5330569301 3956939,
dgbOMgdol  sYoEoLs s B30l 5YOETYOIMHYMOOL
MOHMOYOHNEITMOGOS,1 bodwdom Bodsb3zm Losmgdol ILEMEgdOL
09009  dmombmgboll  FoMygbol 98393 Mmds. 15 Fog™s0
096980305MH0L  dmmbmgbs  Yyzgws Ggdmbggzsdo 353006 JIMP
©™329996@&5300L 369H96@53050L. ©M39996@s300L 3569309
Poboab FomGH03 Immbmgbsl 1933 (erol N82 3wdeozs3os 56
03bMds.  Fglodsdolo, dmmbMzbol  MHBOYB3gwyma3ol  4sd3gdo
39609630, 35¢0900 0ym dbmErmE FoMagbowo badMgBgbEsgom
©™3996@5300L  Lomsbsm  dgbfagerol  Logmdzwbg  dmgbobs
9625600dLHM9gds.

4.1.2 N151 UCP @m3m396@vMo 5309003039006 dglsbgd, 1951 {ierols
396b0d

UCP-ob NI151 6930%oMgdmmo  ggdlboom, 1933  fiewols N82
MBox0E0Mm9dMw (aligdmsb 006090580 5MOBIMHO 56 TY(33OES.
dm3gdmeds  MboxgooMgdmeds  glgdds 3093 ghobgwn
553G MMS 3969830305MOL FBOOIG ©M3MTIbEHE00L HoMyqbols
1535 30OMDS, MM  2sMbEOL dogh  3M5DgbGs300l
890035 800gdo EM3FI6EE00L Fgbfisgewrol 3oerEgdyrgds.!
2905 ©M3MIIBGBHIE00L  “33000930L  goM9gdg”  HoMygbols
300@9M0mdoly,  43-9  dmbeol  GgduBHdo  Bbgds  BHgMdobo
“ambogMmo 35s”. dmEgdnwo G9MIobo sbgzg Mbs doz0hbmm

112 0ameolibdgds 9360900303000 Ggmsebbadgdvyeo m3mdgb@saos.

113 oby, ICC Uniform Customs and Practice, publication N82, article 43, 1933.
1 0ggg.

115 0430,

116 ob. ICC Uniform Customs and Practice, publication N151, article 43, 1951.
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3905BE00L 2593900l 35LbolIYJIWMBOL F9x359d0L 3MI0EHYM0YFs.
N82 31993035300l basgLo®,  ™35bsBobmgdols @y  dgGo
Logboolomzgol, NI151 399003530053 96 0ym 256LsbL3OMWO
306309GHMo 50000, JgLsdsdolo@, 856308  dglogsligdgwo s
3905L50Y3930, 0Yym M53Ibs MMM s 4MmbogzME 350530
0y §56960e0 M 33963 s309.

4.1.3 N222 UCP m3m396@«fo 5309003039090 dglisbgd, 1962 {ierols
390L0s

b90mm 50b0dbME MboxgoEoMgde algdmsb dgsmgdom, UCP-b
1962  Qcerolb  N222  ©9300609dmerds 390Lbosd  wudm  dg@o
M3Eg053mboErgds 805603 FoMBAEL.  9TsLmMb,  GMMTbgNOLSYSD
3900xbs M350  o0MmMbMZ50 s J9BMMMbMZIO  BodsMIBEGHOM
©™319963900, 117 o350 56 godoxbs 3oMHMdM© glolitrmergdgwo
LodoB3Mm  FoMIBEBH0s  30MMB0MOLOYsD. N222  3de0353050 300093
9embge ©ssfgls d969530305MOL B0ge ©M3BgbGszool Homygbols
1535 YOIEM 306D O 53960 Fos3sbz0es FbMEIME F9MBEOL
9096 Homagbowo ©m31dgb@ogool ymbogmmwo dbOHMbggermdols
LGobsMEGH0m  Fgisligda®g.18  Fglsdsdols, 9gb  MbogoEoMgdo
Pobgdo 5090 gd®s 396983030500  FBGOEIL  FoMBEHOBIMZOL
d9Ls0sd0lo  M3IgbBHsgool  Homaabol  a%om,  doMmomsEO
35 JBYJOOL ©OLZ930L FH303900L Fabgdl ws 3OMEIEYMIOL. !
dbosegqdo  9mgddggdbgb  dbmerm@  LeMbGHom  m3MIghEGHT0
30000900 306MdJOOL TGLodsTOLO, OMIJMS3 I30MSEJLMdS
9603905 6g00lB0ge Lbgs Lobob FMEs3565390585 1) 9msBHTYOSLB.
1939, oy Homdmygbomo  ©™3MAIBGHO30s  BogsMsbEGHom
©™329996&0L GH9JuAHL o6 TggLsdsdgdMOS, FoMBEHO 9 IOWO 0gMm,
3Mb03MM 350580 oM g0g35 LERIMBEHOM MBbOL gowobsby.!20
N82 s NI51  399003530900Loa56  20blbbgoggdom,  N222

117 oby, ICC Uniform Customs and Practice, publication N222, 1962, article 1.
118 0dgg, article 7.
119 0dgg, article 8.

120 Odso
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MB0g03E0M7dMwo Fglgdds FoMbEH0ol 459390 HaLYdMEgdL Sb939
©90qLs  “@mbog®yo  FBOMBzgmdom” m3MdgbGogool
d9x35bgd0L  3O0GHYMomdo,  FsMsd SO 500sMS  Immbm3zbol
dgbOMgdol  FoMEGH030  BMOIS @5  Logo®mabBHom  mabbols
©™31996@5300L 36M9HgbGo300L 496M9dg gosbol dglisdwrgdermds.
d9Ls0sd0lo, 0v)  Mobbol  oIbEOL  3MMEgLdo,  AMBEO
“ambogMmmo IBMHb3gMdOL” FoMagdl goli3IdMOs, LoOZMO
3obmdolb  F9dmbggzsdo  Fgbsdergdgero 096900 dobo
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121 ob. United Nations Comission on International Trade Law, Eighth session Geneva, 1
April 1975, Annex 1 — revision of Uniform Costums and Practice for Documentary
Credits.
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123 ob. ICC Uniform Customs and Practice for Documentary Credits, 1962, N222, 60500
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124 ob. ICC Uniform Customs and Practice for Documentary Credits, N222, 1962, 41.
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129 ob. 2007 Herob N600 UCP-ob 09-14 dw9gberoo dmmbmgbol dgdmfdgdolamgzgol
5039600 “4mbogzMvmo 3505”7 3MBIMYELS s FobOLEBLZMS 7 Ldoblm oM.
130 ob. 1994 fwob N500 UCP, dwbero 42; 2007 ferob N600 UCP, dwbero 2,
“36909bEH5300L” 3963560 9ds.
131 ob. Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees, XL CILSA 2009, 348.
182 0.
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133 Eric E. Bergsten, A New Regime For International Independent Guarantees And Stand-
by Letters of Credit: The UNCITRAL Draft Convention on Guaranty Letters, The
International Lawyer, 1993, 861, go®o®gdwyeos: U.N Doc. A/CN. 9/229.
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134 0:]80
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s®LYdo UCP-b sbogo 39000l MoxEdoE, HMIguog dmygz00b69d0m 1994 ol
399mg394600s, mamez ICC-ol N500 3de035305. 3535¢005©, MxBE0L 30M39¢0
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930M90GH0390mb  ©303000gd0m, Toa™ed  Ym3z9gwa35M0  JomomYdOL  goMgdy,
3063093 MMIgero 3Mbergdo 350m0ygbgdms.

136 0gmEolibdgds obggg LoMgBIOZM 53MYOE030.

137 58530MM5Q, J0MHOMIO 350 gd0oL *BMMBlgymaol badwysgdgdl.

138 https://www.quora.com/What-is-difference-between-letter-of-credit-and-bank-guarantee.
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139 ob. Boris Kozolchyk, Bank Guarantees and Letters of Credit: Time for a Return to the
Fold, introduction: bank guarantees, standby and comercial letters of credit, University of

Pennsylvania Journal of International Law, 1989, 8.

140 0dg0.
11 “30ls(3 bogmbgao 5g3b, §abgdlag ol sagbl” — gl AbxgMdS 932909360L ZoanGg®
36o0LEH™DbL, First National City Bank of New York-ob ygmgoew 36M9%o@gbdl s
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142 Eric E. Bergsten, A New Regime For International Independent Guarantees and Stand-
by Letters of Credit: The UNCITRAL Draft Convention on Guaranty Letters, The
International Lawyer, 1993, 861.

143 0dag.

14 ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees
and Standby Letters of Credit: A Significant Contribution from an International
Perspective, Vol. 1; Issue 1 Geo. Mason J. Intl Comm. L., 2010, 63, go®o®mgdwyemos: Cf.
James E. Byrne, Fundamental Issues in the Unification and Harmonisation of Letter of
Credit Law, 37 Loy. L. REV., 1991, 1, 4.
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145 ob. Dennis Campell, Remedies for International Sellers of Goods, Yorkhill Law
Publishing, 2009, 136.

146 OdSO

147 0439,
148 ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees

and Standby Letters of Credit: A Significant Contribution from an International
Perspective, Vol. 1, Issue 1, Geo. Mason J. Int’l Comm. L. 2010, 64, go@o®Mgdwywos: Roy
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33w930L dm39gdmeo bsfowo gbgds Lodsbzm AoMsbEGH0ol doMmomowo

3993 gd0LoYsd MM 30gdMdOl  360dzbgErmdsl,  bovy
0mM30L 3mb396(3008 F93mBo3900L 3MMEgLdo. 396MIM®, Mo Fogwgbs

dmobobs  Logo®sbGHom 35090 gdol ©odMm300090gedd
boboomds 306396300L*H 5355580690 Loboo FMEOIMWOMHGdsBY.

13 030 3060000  Lodsb3m  qoMmbBHool  Ggdmbggzsdo  ¥gbgBoEos™ds
3M9B96GH0MgdMwo ©M3dghEs3000 b IMILEHWOHML FIMIBAEHL doMHOMsEO
39O gdoL  ©IMP3935, MIB0MHMIM  Lodsbzm  FoMmbEHo0L  Tgdmbggzsdo dolo
35Lbobdagdwmds  dbmermE  dobo  Immbmgbol  BmOMIserGo  TbsMELFIHOMN
399m0g56Mgds.

214 ob. Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees, XL CILSA 2009, 350, domomgdom, GmI bsbgedfonml dogH
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bgds  bgardgdzzdgwo  Lobgwdfomml  35bmbdgdanmdols  asdmygbgds  (ob.
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239056305%g 96 LoMgHgzm 530g0G03%DY Mv) 933°0MMT0, g boergsm™do,
JM390m80, 35658580, dgEmEHMLosdo, GHMbolido, godmbdo s WodgMmosdo 3YdsMY
LoboBoMmEMYdo  2o8mlisggbgdger LsdsGmowms 3mbxwogddol fabgdol dobgpgzom
2306LoBO3Ms396, MM OHMIgEodg o0 J399bol  396mbIYdEMds  mbs  0dbgl
399mygbgdyeo. 3mb6396305 sbg39 Bgbodagdgros 4s8mygbgdar 0gbgl s3M9OEH030L
990mbggzsdo, v boMggdo 53 4oobEOL  LsdMeEwgdom  0MomMYogh, O™I
3309003H030L  Logmdzgwbg  §o®dmdmdoo  MOmOgMm™mdgdo  FoMmdmoyqbgb
3Mb6396300L Hgam@omgdol Logsbl (ob. 3mbzgbzool 1(2) dwbero). UNCITRAL-ob
30639600 3009806 WAy Tobo MIGHOBOISE0s KIORIOMO0  SM3IHDO
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Xo80L 930903, 8m30989w 3PN IBLSE
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25 Lo B30 9309003030l Bsmzmoom.

216 ob. Yearbook of the United Nations Commission on International Trade Law, 23, Vol.
XX, Stand-by letters of credit and guarantees: tentative considerations on the preparation
of a uniform law: note by the Secretariat, (AICN.9IWG.IITWP.63), 1989; 30&0690w9w0s:
Report of the United Nations Commission on International Trade Law on the work of its
twenty-first session, Official Records of the General Assembly, Supplement No. 17
(A/43/17), para. 22.

217 ob. Alan Davidson, Fraud and the UN Convention on Independent Guarantees and
Stand-by Letters of Credit, Vol. 1, Issue 1, Geo. Mason J. Int’l Comm. L., 2010, 44.
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3560mboBs300L o319 gdsHY 5d39DGHOL 393900905 F9630OHMBYdMO
0ym 08 GogBHoom, MHmI 306396305, OMYMOE  LogOHMSIMGOHOLM
96535¢0dbM030 b3 gds,  GHEMOOE0Wws©  [oMdmoagbl
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bgdms  bgosolbgs  LodsMmeool  LobGgdol dJdmbg  J3994bgdol
0o00m359bgems 300GH030L Mmdogd@o. 08 B0BgbBom, MHMI Jos
396mb3g0e™md7dL Y39 m30l 5g43L I30MoGILMdS MboTBO(30MGdNIE
396mbB3q0MdLmsb. gl Mg s30900 Ho®mdMowaqbwbgb wR®™
396mb3q0Md5m5 ML Brns35653900L I(30090Md0L BMOASL
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218 ob. Yearbook of the United Nations Commission on International Trade Law, 23, Vol.
XX, Stand-by letters of credit and guarantees: tentative considerations on the preparation
of a uniform law: note by the Secretariat, (AICN.9IWG.IIIWP.63), 1989; 3o@o6Mgdmwos:
Report of the United Nations Commission on International Trade Law on the work of its
twenty-first session, Official Records of the General Assembly, Supplement No. 17
(A/43/17), conclusions in A/CN.9/301, paras. 91-93.

219 6dgg.

20 ob. José Angelo Estrella Faria, Legal Harmonization Through Model Laws: The
Experience of the United Nations Commission on International Trade Law (UNCITRAL),
10, http://www.justice.gov.za/alraesa/conferences/2005sa/papers/s5_faria2.pdf.

21 0g39.

22 605303009090 Fgbgdolsgsd ©s dmEgEmmo  356Mmbgdologsd gsblbgsggdom,
306396300 LHmMg Logow©YdMEMm, dmFsz30 boliosmom babosmEgds 03 Jagybgdol
000560, OHMIgdo3 Job MoGH080Io30L Imabgbab.
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96 356MbgdL.22 Lsddom XYMBOL JogH 139N 5939030,
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0963060900L5m30U, 300d9MHE0MbIMOOLS S FMTbTsMYdEgdOLsMZ0L. 224
0939, 5060365 0535300900053 5MLYdMIS
39bLbbg0390o 3mb030s,2 30b6396300L dbgogLo,
Mb0x0E0Mm7dMwo §9Lgdol 1535¢P O™ bobosm™ b
©53530060900m,226 dolio b039MHLHWMMH0 BMOT0IB s HBolosMOH
390000b6569.27 FogM5d 50bodbmwl 396 ©390056bTd0, MoYsD
Mbogogomgdmwo  Jgbgdo o3 Mbs LOWMWwYymzowr  BmMIGOL
3300535HM0L, J0bs5OLMOM0350 F50b3 LoMg3MTIbI30M BoLOSMOL
LGobIMEHIOL 5fglgdgb. LHmOmgw SF0G™a, Fglsderms 30b3MgEweds
Mbogogomgdmds  §gbgdds  LESYOMMITMEOOLM  5MOSMYES O
AsL9BHodNMM0  200mygbgds  3m3mb,  ULfimMgo  domo  dmgdbogro,
LEOMEYMBOWOo bollosMOL, LogMHMSTMMOLM 3GodEHo3olsmzol byFotMm
RmOIoL 990535H9d0L s 565 Bom0 1535 boliosmOL QodM.
d9L505d0Ls, UNCITRAL-05  Log@omsdm®molem  bogo®oebdom
36543030l Lomsbsm  Ambofgloygdws  30BsbIgfmbos
Bomgoms 3m639630519, MmO Fgbolitrmegdes® Bog5¢YdwEM
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3939m905.  3mb3963300  Lodmermm©  dbs  0ym  209MH 0569390
96900L 396960 MHO SBsddgol 50-9 Lgbosby I 3I03gd0L G909y

2 0439, 8, 30GH0MgdMwos: J.S. Hobhouse, International Conventions and Commercial
Law: the Pursuit of Uniformity, The Law Quarterly Review, vol. 106 (1990), 530, 533.

24 506086 msb  ©5353000900m,  9MLYdMBdEs  AoBLbgegzgd o FmbsBMYdS
30b65sOLMBIM 03500 1OZOWJOINEM bOLOSMMD 353806Mgd0m.

25 93990 3mDo0s ©306M5¢gLs© gbgdmms UCP-ob 390L0gdb.

226 ob. Gerold Herrmann, The UNCITRAL Draft Convention on Independent Guarantees
and Stand-by letters of Credit, 325.

227 ob, Boris Kozolchyk, Bernard Spencer Wheble (1904-1998) in Memoriam, James Byrne
ed., 1999 Annual Survey of Letter of Credit Law and Practice, 18, 21.
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bobos@MOL MYyMEs30l.23

28 ob. Texts of Uniform Law Instruments, United Nations Convention on Independent
Guarantees and Stand-by Letters of Credit, 1996-2, 304.

229 ob. Rafael Illescas, Reimbursement under the Standby Letter of Credit Convention,
George Mason Journal of International Commercial Law, 2010, Vol. 1, Issue 1, 14.

20 5m30@YdWs© MBS 500603bMmL 3mb3963E0sLmb 3538069300 LogMHmsdmEOLM
35L3B9000 153050ME B3O 0bFIMYL0 s 5 Farol 30969300 dognsdo Tglgers,
30650056 BOHM  5©GY 9O  50IMBbEs  ©s0BGIMLIIMWO  FoMdGHOGOEFOMYOIIO
d399obs. 05306, GmEgLsg MbogogoMgdmwo, bscmg3mdgbwsgom  Mgaws309d0L
Lobom 399003530900L 458093996905 8goliogMo sdmbdom®mgds s 3MddGH0IwIo
399mygbgds 8m3y3zs. Bogomoms, N458 3190035305 s dmgfgm BogMHmsdmn®olic
L5966 GH0M 365dEH030L Inmbmzgbgdls.

Bl 9mgdvyen by germdsdo 0gneolbdgds 3M90GH030bs s Lodsbzm asMabEool,
Lo®xHgM3M 5369003030l LogMmM FobolosMYPIWIOO S LogMAzEgdo.

232 Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees and
Standby Letters of Credit: A Significant Contribution from an International Perspective,
Geo. Mason J. Intl Comm. L., Vol. 1, Issue 1, 2010, 63; go@oMgdwos: ICC,
http://www.iccwbo.org/id93/index.html (last accessed Nov. 15, 2010).

23 0439, 30G0M9dwos: De Ly, supra note 54, at 835.
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139gOMI0 O 98 F0FIMIMYGdIOM 2ogM™ml JogH doboFgdmo 593l
956530,  3OMaMglyero  35MmMboBsgools S MBoro3sE00l
d0dsmHmnmgdom. 25 3mdobool  99doabermds  gobolaBrzMgds
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©56036)gdol  dmmbmgbol MHBOWBb39wymaol L9 ds,
30dobools BsdMmYgoodgdols ImdgbEosbgg 0dis dolo 33eg30Ls o
Lo3w)dom 3OHMEILOL MdOYJEHO. 2

4 ob. Spiro V. Bazinas, An International Legal Regime for Receivables Financing:
UNCITRAL’s Contribution, Duke Journal of Comparative & International Law, 315,
30G0M9dMos: G.A. Res. 2205, U.N. GAOR, 21st Sess., Supp. No. 16, at 99, U.N. Doc.
A/6316 (1966).

5 09439, 30G0Mdos: G.A. Res. 2102, U.N. GAOR, 20th Sess., Supp. No. 14, at 91,
U.N. Doc. A/6014 (1965).
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240 ob. Eric E. Bergsten, A New Regime For International Independent Guarantees and
Stand-by Letters of Credit: The UNCITRAL Draft Convention on Guaranty Letters, The
International Lawyer, 1993, 860.

241 0439, 861.

242 ob. United Nations Commission on International Trade Law, Yearbook,Volume U:
1971, N48, United Nations, New York, 1972.
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1974, N37, United Nations, New York, 1975.
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Do60M0dMmds s LdIBIM FoMBEH0LMID FgEoMgdom, B30 dgBHO
bB09dBHo IMbsHogmdL. 39MdMmE, LOTSMMWIIN0Z0 MOMMNOIGODMDS
39MbBHLS s 3M0BE03sl  FMMOL,  FoMBBHLS @S O35 gdOL
©530mfjdqdgen 85636 FmMob, F9MbELS S 935 gdol d0dMgd d63L
dm60l, ©sddm{iagdgen d563Ls s B9BgT0E0ML, SBY39, FIMBEBHLS s
09698303050l ImOOL.33 Joa®od ol LodIBIM F9MBELME Jmsgsto

32 ob. United Nations Convention on Independent Guarantees and Stand-by Letters of
Credit, article 2, subarticle 1, New York, 11 December, 1995.

33 ob. Chung-Hsin Hsu, The Independence of Demand Guarantees, Performance Bonds
and Standby Letters of Credit, National Taiwan University Law Review, Vol. 1:2, 2006, 26,
30GHOMYdMos: Agri Export Co-op.v. Universal Sav. Ass’'n, 767 F. Supp. 824, 829 (1991);
cf. Midland Bank, Ltd. v. Seymour. (1955) 2 Ll. L. Rep. 147 at 153.
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doboboomgdgero,  ¥969830305M0L  ImdbMzbol  BOHMb3gEymaol
90Dob0 590056900.334

Lo BIO3M 53090EH0Z0L LodIbIM QoMBEH00L 933035 gbEOL
©6036)gd0m  98mygbgds,  539MH030L  F9gmm9gde  F@oE9dd0
39653060HMmds 08 BogGHTs, MM 3TgOHF0ME 356398l 930> GOMOS
Lodob3M  A9MBGHO0L,  OMamOE  Immbmzbol  MBEOWbl9wymgol
Lodmoegdol  Lobom  9539085.33 Fgbodsdolo, 85639035 36ModEHo3sdo
@696 ©™3MB/GHMOO  930g0BH030L  dolo  JOMHOMSPO
56086990 g00LoYb, OHMaMO3 23905bOL 306390050
Lo3mogd0LOYD  AoBLb3s3gdIMO,  AdobEOL TS EJdOMO,
LoMBgM3m  LodMoegdol  Loboom  asdmygbgds.  M3dgbEco
536903030 Hotm3mop9bL doMH0mMIEO 3Mb@GGog@Hom
39m35¢0bfobgdMmo  bbol  AosbOol  Bsdrsegdsl,  5dob
LG LOMYHBIOZM 530M90EH030 3M1063035¢ol JogH JoMHOMIO
39 9dgdol  JguOegdol  bBOMB3gergmeBol  Lsd e gdo
9033930 065.336

dgLsdsdolo,  LabgbgMzm  530M9goG030L  dgldegds
©53M30090wo  0ogm 096983030000  JodsMm  3MObE035¢E0l
350 gdolL EsMM3930L LBodMBs3wMm 30MHMBSBY. brwom ds630,
0530l IbM0Z 96 0ym 35w Ydo Jgglfogws d969n30305MOL doge
Domagbowo 49bs3boo, 56 dglsdsdolo m3dgb@ogos 0d god@ol
©oLOPI05,  3M0BE03seL 65830 3dmbos  IMLZYMIEO
dOMOMOPO  35CEIOMGds Y] 565, F9IRS©, SBRIMOALTMMGISL
bgbs M3oMHMdME. 37 Fgbsdsdols, dgHBLM3gdOL 239G Ol
530l 0Bbom, 599MH03Mds  BodIb3M  3MgEH030T  93M9OGH030

34 09439, 3oBG0Mdos: Benjamin’s Sale of Goods (5th ed. 1997), par. 25-070; C. Morse,
Letters of Credit and the Rome Convention (1994) L.M.C.L.Q. 560 at 570; B. Davenport &
M. Smith, The Governing Law of Letters of Credit Transactions (1994) 1 B.J.LB. & F.L. 3
at 5.

3% ob. Jeffrey J. Browne, The Fraud Exception to Standby Letters of Credit in Australia:
Does it Embrace Statutory Unconscionability?, Standby Letters of Credit Explained, Bond
Law Review, Volume 11, Issue 1, 1999, 99.

%% 0g39.

37 Lobgadg3megdm  LsdsGmaro, dgMoosbo, 2014, 285, 3oGoMgdw0s:

Folsom/Gorbon/Snaznol, mejdunarodnii sdelki (in Russian), 1996, 67.
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Lo3MMoMm0 606N Gd0m  BOJBHMOMOZo®©  Aobss  LodIBIM
39606305, Boa53 565 FoMIBEHO0L, 50599 LEMIYHIMZM 53609POEHOZ0L
Lobgerom dmobligbos. 50b0dbosb 358030bsMy,
0530530603905 B5gMHSAMMHOLM LOQIMBEHOM 3M5JBH03 LamgbyHZM
530M900E03L 56 0(36Mds s ol FodsMm S6M3 06EIMGLO SMLYIMDS.
GMamO3 339 90060365, 1960 (ersdyg LomgBYMH3M 93M90EH030L
d0BboLY s 0MOOPOYIEO B96900L 33¢935 56 FMIBEOES.338
WROM 39303, 39M3I3IIWo  39H0mEOoL  3963530Mmdsdo  sOLYIMDOS
300bgs, v Msdgbs 396mbogmo ogm LobmgbgMzm 93090030,
dobo om8MTo3eMmd0IB s LobyxE3W 00 BMMIOWIL odmIEObsMY.
1975 (gl bobo o3l aobdmeo 0d gog@L, MHmd LyBombHwy
46500 gosl 659300 56 0dLsbyMHgdl bgdolidogmo 3mboEos 0
dmbobegds,  OmIgwog  LsOIHIO3M  53090BH03L,  MMAMEE
dmmnbmzboll MHembzgmymazol Lsdowgdsl s dgbodsdobo, dol
Lox3d3zgBg  9OLYIME  LoMgHYMH3m  3M5dBHoIL  M3bmbm
900hbg3L.3%  sbggzg, 930 GdIWos 53 IMLIBEOYOOL  93EMMYOTS
@©53LYOMMMB, M) M50  FodMmoboBgds LoMgbgMzm  53MgOEGH030L
M39bMbmds s MOGHMI M0l BHEMbLodzool  dmbsfowg  Lodsbzm
0000350 mdgdol  dmddggdgdo  9615356Mmb0gM0.340  s3BMEL
905BbB0s, - BMOT>IM0 50896@gd0 56 FoMdmoygbgb Mgom®
965¢oBL.3# bmerm  ©slzzbol Loboo 8oohbggl, GM™I LamgbgMHzm
53609003030 65930 MOl 0MOLEJOLS @S 3OHMBILMOHGOL
dmM0L ©9353900LsM30L LEobEIOLM 09Ts.342

50539  3960mdo,  530M90GH030Ls ©@s  LagByH3M
536900&030L G0bssOlMdM0Z 256Lb353905LMb o 39380Mgd0m, S1939

38 C. A. OGAN, The Juridical Nature of the Stand-by Credit Arrangements of the
International Monetary Fund: Legal Taxonomy and Beyond, Stand-by Credit
Arrangements of the IMF, 1990, 436.
3% ob. Henry Harfield, The Standby Letter of Credit Debate, Banking Law Journal, 1977,
301, domomgdmwos: Katskee, The Standby Letter of Credit Debate, 92 Banking L.]J. 697
(1975).
30 6dgg.
31 0dg0.
32 0dgn.
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5304LoMYAL 3MBOE0L LEYOMSTMMOLM 1535FOM ZoesBOol LodBIM
9900™m©JgdoLs s 3M0dBHozoL 3mTobool ™og3dx Moty Bernard S.
Wheble. ©mdols bgerddemgsbgermdols 3g6Homdos, 1974 {gwl dmbos
©™399996@MM0 53090030308 dglobgd Mbonozo®mgdmwo Fglgdobs
@5 3M5J3H030L ©1930D0Mmgds s 2odmd399bgds N290 3mdw03sEools
Lobom, 536090EH030L5g6 LatgbgMzm 53M9OEGH030L #oblibgzsgqdols
dobbom. 0y0 51939 J0MMOMYOL LoMmgzoBom 3OHMEgLOL MM S
003500  dmbsfowol  3GMmxzggbm®  Ellinger-ol  2563bsgds%y.
50bodbmar  45bsbogdsdo  ImEgdmeo  ImbsBEmYdol  dobgz0m,
LoMgbgM3m 530900030 FoMIMoAIbL 53090EH030L ©TsEHIOOD
Lobgmdol, Mmdgog  Jgmeg  dbmgerom  ®dol  d9dgy  odbs
0909985390900 539M03o 35639008 3096348 39Mdm, FobssMLOL
dbmog ,LLoMgBIM3m  53090EH030 96 Loga®msb@om faMowo Mol
B900oLdogMo 53090030 96 Lbgs Abasgbo Fgmsbbdgds, Mmdgwrdos
300900 96 s©fgMHoos 39695303050l 0O 93MgOEH0Z30L
3993990 Loxz0bsblm sfgbgdmegdol 35¢YdWEGds, IIObsMU
dgLsdsdolbo bbby 93MgoEGH030L  dmbmgbgwo  3oGol  Boge
doGMOMSPO 359090l Bgdoldogemo ©56MH©3930L
39000b393590” 34 3999 25605M3HJOsd0 20dMboGE0s LM HYMH3M
536090030306 BHMOPOBOMEO  530M9EO0GH030B550  goblibgsg9dmeo
G0bosGl0. 39MHdM, A9BsMEGHIds gbgds 565 30M39WHO  FoEIbEOL
fall (N 36256Mm0aLHMgdL abmemE ©M399996@s300l
30909630300l Logdgby, 9Msdg  FmPbM3bol  Lodmdsgzwrm
MBHOMD639YMRoly O 29obOol  @©TsBHJO0m  BodNoEgdsl.
50bodbmer  d9dombggzedo,  530M90E030L 25933930  Logobsblim
©509LgdMgdol  FBGOOEIB,  LodsMbEGHom  msbbol  osbs
©IM3090M0s  53Mg0GH030L8  dombmgbgwro  3o6Mols  dog®
0969830305MO0L 0o  Bs3olMo  doMOMIEO 39X YOMEYdOL
1580353 IMP3I30L 30OMBSDY.

34 ob. Bernard S. Wheble, Problem Children — Stand-by Letters of Credit and Simple First
Demand Garantees, Arizona Law Review, Vol. 24, 31, go®oMgdwyeos Ellinger, Standby
Letters of Credit, 6 INT'L, Bus. LAW, 604 (1978).
344 0330
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6.1.1 ULstgbghzm  530900BH030L  358mygbgdols  LsgMomsdm®molsm
35l BHodo

©M399996G MO  5309003H03L Lo 39699d0L OLEMMOs 5J3L s X IO
30093  9bBH03MG  3ghomdo, 30bozogwgdol,  SLoMmogwgdol,
096dbgdoLs s B500Mbggdols B0ge odMm0yYgbgdms. GMYMG3
5006036, dobigob goblibgsgqgdom LotgbgMzm 530M90GHO3L 56 593l
dbgoglo 3M535¢0l593bm3z560 oLEME05.34 dmmbmgzbols
MBOHM639wymRol  Lodmomgdol  BmMds  dobo  BsIMmYs0dgds,
09056090000  sberm  FoOlmeol  ©3530060©00.34  3obmsbmdom,
Lo BYM3M 530900EH03930L 353MYgbgdols FoBTEHOBO JoBIMMNMIES O
3mOGHBRIWO  350DoM.37  BoMgHgmzm  Bss3Mg0GH03M  dsBMHOL
29HMHIL bgewo dgfigm 9896030L d99Mmgdo @s@gdol Lodsbzm
365d}0350. 539600300 8563900L5 s B0 LsbWZMYIMY0 FYdMY
BOWO0SEgdol  Jogm  dOvb3sdo  a5039damds  LaMmgbgMHgzm
15530M90E03M 3MmOGRJds, 1973 farol dymdstgmdom 5 (bwomo)
30W0sMEO 53900370 MWHM0 895006538 bmem 50bodbmwds
gog®ds 1978 fgab 25  (mEsbvmo)  Fowwos®E  5dgMHoge
©MEsM5dg F0sfos.3 2016 (ool bmgddemol dymdstgmdoom,
LoMgbgM3M 1553090GH03M 3MOEGHRIWOL MM ™Mdsd 979 (EbMSSL
LoAM393bMgE0) FOOIMEPO  5TJMHOIMEO MM  Fgoy0bo,
Lo0sbsg 570 (BMmsl  LodmEssm)  dowrostol  dgdmbggzsdo
9903 96G9dL,  oGbBHIOL  8dgMH030L  FggMmgdo IGO0l
3009OH 3000 B563900 o6 [omdmoyqbab. 330

345 ob. Recent Extensions in the Use of Commercial Letters of Credit, 66 YALE L. REV.,
1957, 902.

346 0538

37 0dgg.
348 ob. Miryam Rosie Rees, UCC Sections 5-102 and 5-103: A Solution to the Stand-by

Letter of Credit Identity Crisis, introduction, Loyola University Chicago Law Journal
Volume 11, Issue 3, 1980, 607.

39 0439, 30GH0MYdMos Murray, Letters of Credit in Non-Sale of Goods Transactions, 30
Bus. LAW. 1103, 1104-05 (1975).

30 ob. Jacob A. Sifri, Standby Letters of Credit, a comprehensive guide, 2008, chapter 1,

Introduction 1.1.
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d9L50530LOE,  LobgbgMzm  530Mg0G03ds  Fgderm,  GMI
39BMHOoE0ym Jobo OHMmE0 MsbsdgMm™m3zg d0BbgLLRIOMTo s Jobds
3990mygqbgdsd  gsMmm  dsLIBHdIOL  Jooefios,  AsBLOIMMGGOOM
dbmgwomnl  sbogwgm  bBofloewdo. B! Fggye©,  LamgbgMHzm
536M900E030L 399myggbgdol L59MMSTIMOHOLM 35L3E5005b
3990m30bsMg, 9996030 3MIgMHE0Mwo 8363900 LogOmSTMGOLM
dmmnbmgbols BOHMb3gymaol 05BoMmBY 239bb9b
3063196096 GHMboMm0sbo  Loggobsblm  afigligdmergdgdo.  Mmame;s
5QR0MdM030, 0Ly LOYMHMSTMMOOLM 3MHMYJBHJOOL FobbmEME0gEgdol
doBbgd0LEM30L.32 LobgbgMzm 83090E030L dmgboerds boliosmds
@5 dmABsbmE@dol dds BoMm0gds, g3y Loodgom M93mEs300l
dJmbg 05639006  Tglsdsdol  BHEMbLod309000 PO MDST,
50bodbmero  gobsblymo  0blEGHOWIBEGH  FodBoggwo  gobows
L596M05dMOOLM BOBOHYLLSBMYSMGOOLIMZOL.353

©©Y356@9g0 dyMIsMHgMdom, LsMmgHgMzm 53090EH03700
L59M™STMOOLM  FLIEHS00M  BoOOME  A9TM0Ygbgds  Fglodsdobo
G®5bLOJ309d0L MY BOMB3gLOYMAs,3* AoBLO3MMMGDOOm L5dTgbgdeM,
Log30bsblim s LogMmmodmMobm  LozsFOH™m  LEgHMdo.3S  39mgds

351 0538
32 ob. Miryam Rosie Rees, UCC Sections 5-102 and 5-103: A Solution to the Stand-by

Letter of Credit Identity Crisis, introduction, Loyola University Chicago Law Journal
Volume 11, Issue 3, 1980, 607, 304063dwos: Guaranty Letters of Credit: Problems and
Possibilities, 16 ARIz. L. REV. 822, 826 (1974).

33 0439, 608.

34 ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees
and Standby Letters of Credit: A Significant Contribution from an International
Perspective, George Mason Journal of International Commercial Law, Vol. 1, Issue 1,
2010, 54.

B 0d39,  Lagbghzm  5309©00GH03900L  LogOmedmMolem  gsdmynbgdoliorsb
53530009000 domomgdyeos: John F. Dolan, The Law of Letters of Credit:
Commercial and Standby Credits 1-24 (rev. ed. 2003 and 2006 Supplement No. 2, A.S.
Pratt & Sons, 2006) (1984); Gordon B. Graham & Benjamin Geva, Standby Credits in
Canada, 9 CAN. BUS. L.J. 180, 184 (1984); Cassondra E. Joseph, Letters Of Credit: The
Developing Concepts and Financing Functions, 94 BANKING L.J. 816 (1977); Boris
Kozolchyk, The Financial Standby: A Summary Description of Practice and Related Legal
Problems, 28 UCC L.J. 327 (1996); Daniel E. Murray, Letters of Credit in Nonsale of Goods
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513365, OMI o6 sOLYOMOL 00 BHMBLIJ309d0L G503 wodo@o 6
39D0M35, H®MIGms OOHMBIGEYgmGBILoE LEMYHIOZM 53090E030
doBbmdM0z50  Fgodengds  gdbobm@gdm@gl.  0po  d9odegds
3990996900 0yml 08 69doLdogH GHMIBLO30LMb s353d0MgdOm,
OHmIgo 9eho-9hmo FbsMol d0ge 35¢gdYgdol Lodmdsgzem©
d9LOWGdL 0mM35oLFObYdL.356

6.1.2 3m09ME0MEo 53M90E030L580 8sblibzs39dMMo Mbogogszool
L5F0MmMYdS

5035050,  599MH03Meds  3ModBHozed  d9ddbs  BHMOOoE0vIEo
3M09OE0M0  53090GH030LsA0  oblbgsgzgdo  BobsblMo
LgM30L0, MG 5353EOMMESE InMbM3bol »bOOblgeymazol
L5309l HoMmBMmo9bs s BodBIM PoMbEH00L 933035 gbEM
5603691005l 5BHIMYd©s.  LaMgbgM3™m  53090EH030L  JoMEH030
BMOI0Ms © ©OM3NIIBEIE00L 3M9BIBEIE00L 256909 M30OHMdME
d9LoLOMEGOgE0 Boboo 259MmYyghgdsd, Lodsb3m goGMIbEH0OL ALYs3Bo®
3309090 obo LOYMHMSTMMOLM EMbYbg dolo MboBo3ZsE0s WS
15396Mmb3gdwM dmfgdmogds.

Ljmego  domo  B39g3on03MmHo  ©sbodbmrgdols o
5650M399996¢M0 LEHOMIGHMOOL FLodwgdEMdOL 4odm M30MmMdM,
95630350  dgLolOEgdgen  Lodob3m  go®mab@GHosls s LamgbgMHzm
5360900303l 3OMmxzgbmeo James E. Byrne ,,3o6M39wvwmo 3s3d3900L”
Lobgerfimgdom  dmoblighogdl.?>”  Lodsbzm  asMsb@ool  Abas3Lo,

Transactions, 30 BUS LAW 1103 (1975); Michael Rowe, Guarantees, standby Letters of
Credit and other Securities (1987); Reade H. Ryan, Letters of Credit Supporting Debt for
Borrowed Money: The Standby As Backup, 100 BANKING L.J. 404 (1983).

36 0439, domomgdoom: John F. Dolan, The Law of Letters of Credit: Commercial and
Standby Credits, 1-24 (rev. ed. 2003 and 2006 Supplement No. 2, A.S. Pratt & Sons, 2006);
50b0dbM  3mBoEoslmsb 3530069300  uyogbo  3MIghGsmo sbglzg ob. Boris
Kozolchyk, The Emerging Law of Standby Letters of Credit and Bank Guarantees, 24
ARIZ. L. REV. 319, 320 (1982) (“the standby credit can encompass virtually every
obligation known to man.”).

37 ob. Bernard S. Wheble, Problem Children — Stand-by Letters of Credit and Simple First
Demand Garantees, Arizona Law Review, Vol. 24, 301, boym®osmgdms, o3 James E.
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LoMgbgMzm  93090GH030L  3M5JBHOZMNWO  gddmygbgds  sbg3g
b3YdMEs UCP-ob  MH9aomgdol  BoMaeqdl.  Igbodsdobo,
Lo BgO3m 930 goBO3L  gLOFOOMGdMES  2oblbgegqdmero,
1393080399O0 OIS, LosE 30M39e Mogdo JglBrmegdols
dbcmog bsbo  2o9dgdMES  JOMOMOIEO 35 IINYGIOLOYSE ol
©53M9)300090MBSL, dmmbmgbol doMEGH0gz0 Lobom Foragbobs s
5503199960 30OHMBOL  Qom35¢olobgdol  FglodrgdEMmds.
50b0dbo LsFoMmmgdol 305690 99l Homdmoygbl 1995
Db boy 0m®30L 3mb3z9bE00L Jowgds, beaagnm dmagz0569300m IPS 98-
ol o ISBP 745-0b Lsboo dglisdsdolo ialgdol »bogoomgds.

6.2 LsMyBYM3m 53M90GHOZ30L EsTIMM30GdMMds Bory om®Iols 1995
feools 3mb396300L dobgzom

»0050M)3000909W0  FoMbGH09OOLs @S LaMGHIMHZM 53609003900l
dqbobgd” 1995 ol Bowy om®3ol 3mbgnbEosd mMo 8obsblbmmo
0bLEG®MIg6G0, LodB3M  2oM5BEGH0s o LomgHBYMH3m 53090030
Lobgfmgdom 56 Fo59Mm0565 s 933035¢gbEWEMmo 3603369 MdOL
dmmnbmzboll MBOHMbzgymaol Bodwsgdgds b3 39390MEs©
dmobligbos.  glodsdolo, 3mb39630s 9933000090l  3GO63E0390L,
I gd0E LOdIBIM FoMIbEHLY s LaMgHBYMZM 53M9OGHOZL vJ3m
Log60d™. 38

30b396300L dobggzom, 39696300 Homdmop bl
©53MM300909 39 IONEGOSL,  BMIgerog  LogmmSTMGOLMm
3654303500 (36mdo0s HMYMOE ©ITMI0WIOIJWO  2oM3bE0s, 96
O0amO3  LOMYHIM3m 5309003030,  #93JINL  oMmIBBHOLH? b

Byrne 9m3989e 396G0m©do 0353905 LogMmsdm®obm bsdsbzm bsdstromeols ©s
36573030L 0bLEBHOGMEOL OMmYJEHMMOL 30BoEodL. 15939, 895w ME hoOMYO OYm
UNCITRAL-0b  bsdmdom  36m3gL00, 035390 Mo LogOmsdmmobm  3mdgMEoveo
sbmE0s300L  3MYHoEIBEHOL 3mBoEosl, MHMIgwos s9s3Mmms UNCITRAL-ol
L59OFMOOLM FbsMTFIM K AMRBL HoMBmoygbs.

38 Alan Davidson, Fraud and the UN Convention on Independent Guarantees and Stand-
by Letters of Credit, Geo. Mason J. Int’l Comm. L., 2010, Vol. 1, Issue 1, 25.

39 ©50M¢ 300090900 3M6EH00L dgdmbggzsdo.
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9903 96GOLC  dogh.  aMbEBHO0 s  9doBHgbBHo  3oLEOHVIEMBID
39 YIMGOSL,  09b9BOE0IOL  A5bIEMD  LogsMbEGoMm  ™Mbbs
©30MHMdIME,  FoOGH030  dmombmzbol  Logmdzgwbg. b 0l
390obb39gdmmo  ©™3d9bBEo3Eool  30M9Hgb@ogool  Loywdzgwby,
OMIOMS3 IIBEAOIds 396930305MOL FodsOm 3G06E03sols
39 YdMgOoL  IMP3930L  BodBHo, BodsMsbEGom  m3MdghEHTo
39bLBWIOME RoMYEqdT0.36!

36396300l 899853900L  3OMEgbdo  FoMBmodzs MgowMo
d9L5dEgdMds 0dols, MMI 3mb3963E0sL Lodsb3m go®sbEHools o
LoMgbgM3m  530M90GH0Z30L  Lobgwgdo  A9bEsw3939dMs© oM
dmgbligbogdobs s domo LogMmm Lobgwo ,Logo®msb@EHom (oMogwos6?
29dboMmoym.  FogMsd 3063963001  Fobso®lbol  FMGIMEOMIdS
50335650 56 dmbs s A9BLH39390Ws© RsTMYSWOdES, 3330l
M990 00306 9990980 39009390000  2om35¢oljobgd o
296099903900l A5dM.

6.2.1 3gghomgdmemo  dBs@Egool  [oMdmIsagbermdol  3mbogos
UNCITRAL-0b bs3w99s¢ xa-9%380

36Omxuqbemmo Eric E. Bergsten-o s0{gml dbmpwomlb g3gws MHga0mbols
396Lb353900  LEToOPMEGOMH0Z30 @S  93MbMT03MMO  LoliEgdgdol
Pomdmop9bgwo 09m0bGJd0m Qo 9306mdobGgdom
©53M339dBgdgewo  UNCITRAL-ob  Lsdmdsem  xanmzolb  doge,
36396300l ImIbogdol Lsdwmdom 3OHM3YLL.3S Jmsgz56M0 5di396G0
3000©9dM©s  3mb6396300L  LogHmsdmMobm  860d3bgemdsls o

360 Lot BgmZ3M 53090 GH030L d9dmbgzggzsdo.

31 ob. United Nations Convention on Independent Guarantees and Stand-by Letters of
Credit, New York, 11 December, 1995, article 2 — Undertaking.

362 Guarantee Letter — 50603609 bozombbg MBOM ©IGHIM© 0b. OLYOEGEE00L
09-5.4 ms30.

36 ob. Eric E. Bergsten, A New Regime For International Independent Guarantees and
Stand-by Letters of Credit: The UNCITRAL Draft Convention on Guaranty Letters, The
International Lawyer, 1993, 862.
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1535 OMEM  bobosMBHY.3* 93BMEOO MFMswm© 0ym BIMOHIO
Lodwgdom 3MHMEgLd0 s 5bodbogl, MMI 363963008 MsBEHOL 09-4
dmbol  1-wo  3Mbd@ol  dobgwzom, “Vogo®sb@om  {aGowol
L596M05dMOOLM s60T6MGds 59d3L, ) 3MTgOEOYo Loddosbmdol
5QR00* BB ML gobloHwzMoEro LogsMebEom (oMowdo, s6
39000920 30609306  69d0Ld0gM0 ™GO  0dymBqds  bbzoolbgs
9399496580 — 3969830305600, 3M0B3035¢0 56 F961630.3%¢ beenm d3994bols
dos  BHMBLoJ30900L  Fgdmbggzsdo, 00  AsMBEH00L  TboMggdl,
OMIgGoE 9O 5BHIMJOS  LBOgMHITMMOLM  bollosml,  Lodwowgds
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Lobgl. o8 Jobss@Boo ol goblbzoggdms 36M90EH030L5y0 s
Lodob3m QoMb GHOL  MEHMWOIdIMEs.  FgLodsdobo,  dobo
5650™319996@ M0 Bobss®lols godm, ICC 396 Fgdwgds ©s dob
bmO30b o3 FoMImoygbs UCP-ol  d9d39mdom  Labgbgemzm
536M900E030L ©MIRMC0MGOS. 5050 ©M39996@MOo
536900303990l Jglobgd  MbogozoMmgdmwo faligdo s 3M0dEHogs
bgwdqddmgeo  356Mgdmgdgdo  ogm  LoMgbgMzm  Los3MgoEH03M
365gdBH0o30b5m30l.  93GHMOL  sME0WYdEsE  B0sBbs  glsdsdobo
33OdY00,  3MB3IOYHYE  LdMYBINZM 53090 GOZIBOL

39 ob. Alan L Tyree, UCP600: Article 14(h), 3. http://austlii.edu.au/"alan/non-
documentary-conditions.html.
390 Odso
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60530353006 80F5OMMWGI0M. P! 58 3OMOWYsHY  gOM-9M0
0053500 00560869390 ogm  UNCITRAL-ob  dgloxo, Gmdgardss
»530)30009090  JoMBGH0JOOLs o LaMgHBYMHZM  53M9g0EOZ30L
dgLobgd” 1995 Herol bovry om®30L 363963000, LdBIM AoMBEH0OL
0565356360036 mzboe  sbggg  boBo  qomlgs LaGmgbgHzm
5309003030l Logdzgwdg  Logo®sbGHom  35¢qdEgdol
do6M0mMO©EO  3MbGHGMOdBHoLORD  ©IFMM30GIWMOL s Aol
5650399996 M boliosmbs.

6.3.2 LMYy BYMH3M 53090GHO30L IFMM30EIdEMds International Stand
by Practice-ols dobgegoo — ISP 98

5369003030 boloom©gds ©M3dg9bEMMmo LEMWIGHOm0.32 F530b,
OmEgbsg  LYIOGHOBOEMIOMWO  ©M3MIIPEGHMO0  53090EH03900L
L3g0owobGo Gary Collyer-o 50bodbsgls, LoegHYIMZM 530M9OEHO30L
583561500 56 5boliosmqdL ALYzl 60dsbo.3%

50bodbmwo  3GMdYdol  2osFMol  doBboomm o
365430350056 Fgl5d5d0LMdOL MBEOWYb39Wwlsgmzs, ICC-3 dmobobs
3M6309G Mo LaMgbgMzm  93609003GH0390006 539538060930
DoLgdol Mboxzozszos 1999 (gwl ,International Stand by Practice”-ol,
00539 ISP 98-0l do®gdol ybom. HMIgwois b3g305eems d90d3s3s
Lo HIM3M 5360903H03900L IMLHgim0dqdEs.3* Gglsdsdols, Aol
5650™319996@MM bollosmbg baByolidol dobbom, ICC-3 1999 (gl
ISP 98-000 ™mgogoswm@ms dodoxbs  Ladgbgezm  93M90GH030
G®50E0MMOo, 3MIIOEOMWO  53Mg0EH030LYS0. 85806 MHM®gLsa
9ma30569000 @odmd39ybgdmemo UCP-ob dmddgo ®930b0o0gdriemo
3960bool N600-0L 90356  Bobobosmgdgel 333 Ho®mdmowqbl

3039MH 300 536090030308 ©M3FIbEHMEMmOo boliosomo.

31 ob. Alan L Tyree, UCP600: Article 14(h), 4. Current status; http://austlii.edu.au/~alan/
non-documentary-conditions.html.

32 ICC, UCP 600, 5.

3% ob. Gary Collyer, The Guide to Documentary Credits, 3rd Edition, IFS School of
Finance, IFS House, Canterbury, Kent, 2007, 157.

3% ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees
and Standby Letters of Credit: A Significant Contribution from an International
Perspective, George Mason Journal of International Commercial Law, Vol. 1, Issue 1,
2010, 65, 30@o6Mmgdwos: James E. Byrne, The International Standby Practices (ISP98):
New Rules for Standby Letters of Credit, 32 UCC L.J. 149, 151 (1999).
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UCP500-0b 39-13 (c) 9mbarobogsb s UCP600-ob 99-14 (h)
3bologeb 3oblbgsggdom, ISP 98-8 gs0m35¢olfiobs d9bgz0305M0L
dmombmzboll ©m3Mdgb@ogool 3MgbgbEsE00l goMgdg Tgberyemgds.
50bodbmaro  Mbogoo®gdgmo  algdol dobgwozom, LabgbgHzm
536090003030l 306Mds  5MOEM™IMINBGHMOM0s, vy 3MOBE03swol
3993 gd0L ILTBHI0EIOI® 9O FMoMbMal ™IMIGBE 300l
36M9H9b@OE0sL.3> 51939, FIMBEL o6 930LMYdS  ZoEYOMENYDS,
bbby 2odmmzoemb LBomgbgMzm 930900330 d9bgz0305MOL
3096  J0momgdIMo  mobbs, dobo  LOoBMLGHOL  FoBM[AgOOL
dobboom 3%

UPC  600-Uogob @9b6bbgoggdom, ISP 98 5396l 0390090l
533™bM30OHMdOL 36:0b303D9>7 s baBl ML3sal YOG oMbl
39bgbolidygdmdobl, s1939 LogsMBEOM 35¢YdMWgdol JOMOMOEO
3MbEM5JB0Logob 3 30GIMBL.  39MHIME,  ILILYGOIMO
Mbox0E0mgdmwo  gbgdo Fowmomgdl, OHMI FoMBGHO 96O  SMOL
3sbgbolidygdgero  JoMOMOEO  35¢YINYgdOL  Fgumgdsby b6
©MP3935%Yg. 939,  B969BOE0IMOL  FMmMbM3bol  LoBMLE by,
65030 mdsBg b LogBgmzm  9530g0E030L  Log3mAdzgE by
Pomg9gboo bgdoldoghmo m3xdgb@ol dobss®liby.

ICC-ol 8096 1999 (gl ISP 98-0l 900gds, 30MHI306 ©
Mdmom©  39bs30mmds UNCITRAL-ol 1995 fewol bovy omM3ol
3063963058.  08olomzol, MHmI  MHBOWb3gWwYMBoo  gngowoym
306396300L s ISP 98-0b 39duGHgdl dm®ol MEM00gHTGLdsToLMd,
30dobools dogzs60 MBmseme@ 0ym Bs®oeo ICC-ob Logddosbmdsdo,
ISP 98-0b 8999353905L056 053530609000.3% Jglodsdols, golis3zoMmo
Bsd30mo@ O Mol ol BodBHo, Mmd UNCITRAL-ds ISP98-U
Abemgoml doldEHd0m godmygbgdsls M93mdgbogos gomfos. 3

36ROy James E. Byrne-8s oogobo fg®owom dmmfms
UNCITRAL-b, 03 365d3H03sd0 gsdmgygbgdobs mbogootmgdmwo

395 ISP 98-0bL 4.11 dmberob b. 3wbg@o.

3% ISP 98-0b 4.11 dmberob d. 399b3@o.

397 ob. Michelle Kelly-Louw, Illegality as an exception to the autonomy principle of bank
demand guarantees, XL CILSA 2009, 350; ICC Publication 590, Paris, October 1998
(ISP98): provide separate rules for standby letters of credit (Preface).

398 ob. Yearbook of the United Nations Commission on International Trade Law, 2000,
vol. XXXI, VI. A. International Standby Practices (ISP98): Report of the Secretary-
General(A/CN.9/477), 579, part 5.

39 0439, 579, part 1.

132



365gdBH03s LogMHmMsdmMmOLM LoMmgHBIM3M 530M9OEGH0Z0L Tglobgd, 0y039
ISP 98. ©93m39bszos 306039  ©0ado, ob3oMmM™MdGdMwo  oym
Lo BgO3M  953090EH030L F0bsoMLlMB  s©0bodbo  MgyEsEool
m69300. 40513939, dgbErvmegdols abcmog doMHOMSPO
390939 gd0LOYSD  sFM¥Y30GOMBOL  25dm, 1995 ferol bovy
0m®30L  3mb6396305Lmsb dFoO™  35300M0m. MILOSE  3MIMBILMOO
396530 9d00 MLzsdL boBl. 4!

50b0odbm  3mBogost  slggg 0HBosMOL  LogOHmsdmGOolim
530b6sbLHO dMALEHLYMHGIOL SbmEosE0s s ICC-0b Ledsb3zm 3mToLos.
bsbo 5943l aoLdMeEo 08 GodBHL, MM LoMgHIM3zm 53090 EGH03900L
dqLsbgd  Holgdol 4963393990 b0ogo3sEos 93 FobsbLMo
36MmdEol  9600936900mds8  gobs3ommds.  39Mdm, LaMgbgmzm
536900¢039%0L 3654303580 3900myg9b9ds0 OHMamO3
©5m©9bMdMH0350, 51939 3MOGRBIOL ImEMEMdol dbGOZ BY3GMSE
B3OI0FoMBs  BHMOPOBOM0,  3MIJOFOMO 53609003900l
d9L50590L 8Mbo3gdgdL. 390Yds 5J39bGHO LaMgHBYMZM 53MYOEHOZ0L
29909496900l BMRWGdOL  ASBOEIBY s 5FgM030L  TggPNYdME
93536 SbmE30MHgdMYwo  Imdbmzbol  MBOHMbggrymaols 53
Lodmoegdol AbmBEOM FolIEHd0m godmyqbgdsby.40?

LHmeMgo LMY BYMH3M 536900E030L doMOMSEO
3500909 gd0LsY0 ©3MY3009dMB8 25653060MdS ©M3IMBDbEG MG
530900GH03mb 5353800900 fglgdols  ISP98-ol  Loboo
Mbogg03oaos s UCP500-0bogob aobgow3gzgds. 39Gdm, Fodlwmewdo
Lo BgOH3M 5369003030 Do6m0mopqbos ©M399996&M0
5369000&03930L dgbobgd Mbogozo®mgdmwo Falgdols @s 3GMagd@ozob,
UCP-0l Ubgoslibgs 396L0gdols Ggaoemo®mgdol Logsbl. bbgsslbgs
©OML bgdms UCP-ol ©930b0oMgds dsldo ©sdm30090mdols
360b3030Ls s ©M3IMIYBGHOO  bolosmol  dogrsblols  dobboo.
30600, 50bodbmo  J3gmdgdol  dobgs3s®, oo  bbol
396353mdsdo 993505 0ym, MHmd UCP o6 oym 9dobosmgdo o
Lo BgM3M  LO93MIOOEH03M  3M5JGH035bmMsb  Fglsdsdolo.  3gMdme,
5OLIOMO  365JBH030D  godmdobatyg,  BbgBOEOIMOLIM30L
dmmnbm3zbolmsbsgg Logo®sb@GHom msbbols goobols sEowgdwmds
L5 F0MHMYOES MROM 139305 IM0 [oligdol doMqdsl. brmerem ISP98-0s,
390m35oLobs Mo LogosbGom  mobbol  M3dg6Es300l

400 0439 580, Annex 1.
401 0330
402 0538
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36099963o300L 35601989 2900BEOL 306HMBY, LaMgbgM3M 53M90EG030L
dOMOMOPO  35¢YOvgd0LORD M) 3000g0MdsDY bobBysldom,
9 LoFoMMYDS 533505 Fgoglm. 4083

UNCITRAL-ob 396900 mGmo 0000356040 95305690
Lo BIMZM  5309O0GHO30L (3939 MB0B03ZSEo0L  FBoBHL s s
©5J005@ 5G3BYdL. 30650006 UCP 9963399 3ombgol 60dbgdl
G™M39005, 030 bsBL Mizsdl ol 30609 BIOMMYEMdsL ISPI8-ol
9m3Bsgdol  3OHm3gldo s  Fommomgdl  s8  MboxoEoMmgdMwo
DoLgdol Jomgdol 360369 MdsBY. 58oLmsb, LEdIBIM Fo®sbEHoolS s
Lo BgOH3M 5369003030l abgogLgdol dombgs350,
6058030090  ©™bYHg Fo0d MO0l 593565 MbILHOHMDS
SMLYOMO. 40

6.3.3 ULatgbggm 53090030308  ©s0MM300gdemds International
Standard Banking Practice-ols dobgeogoom, ISBP 745

ISP 98-0l dlgoglog, ICC-ob dogh dmyz09690000  doEgdero
“Vogmmsdm@obm  Lsdsbzm  365gBHo3zol  bGobsM@gdool”  dgbobgd
Mboxogomgdmwo  falgdol dobgz00  obowos  F9dgyo:
(QIOTUe 3 |IRTE! 53690&030 00350bfobgdl ©M319996@s300L
360996 Bo300l 290989  896980E0sMOL  dmmbmzbol  {oMygbols
306md5L, 58 Jmmbm3zbol g egdsl 56 glsFoMHMgds LoMgBYMHZM
53690E030L A9JuGHoom 3°00350bfobgdmwo dgeodg
©™329996¢0L Fobagbs, b6 59 ©M3MIgbEom omzseolfiobgdmewo
306Mmd0L  ©59(3H30(3905.4%  Fglisdsdolo, LaMYHgIM3M  530M90EHO30L
G9JbGHo®  2oM339Mo  EM™3MIGBEHIOOL  AdmM35eolfobgds oG
9006550093905 9565©™39Fg6GHO 30MHMdL s LEBMYsEM, Tob
56086990 qdsL. 0go dbmEm© ©™3MIGBEIE00L Fom3zswolfobgdom
990086 gds s Fomo  [oMygbs, 96 Fglsdsdobo  3oMmMdOL
593033905 9635608L{MmMgd0L JoBbYdOLIMZOL B39 YIMWM 56
560U.

43 g,
404 Gerold Herrmann — 5¢09608699¢ 3g60m@do UNCITRAL-0b g9696swo dogsbo.

105 0qmeolbdgds ol godBo, MHmI  Lodb3m  2oMbFH0gdOL  M3IMIgbEHMGO
33090GH0LORE 2odmymxs s 393g MB0B03ISE0s MBRGM SEGm) Imb, 3006 qU
153000b0 LEMYHINZM 5309OEHO0ZMB 353006 JO0M sYIOMS PLOL Fglitrodo.
406 JCC International Standard banking Practice N745, paragraph A26, 2007.
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d9L50530LOE, 9935605, GMI ISBP 745 sbggg, ISP 98-ob
90356MHmgdom (o300 ©@O  ©™3MTIBGEHE00L 309 HgbGszo0l
396909, LoASMBEBHOM MBbOL B969T3030MOLIMZOL FoILEOL 30MMdS
MBI OIBMZS. 305JG03500 godmygbgdols mzselsbGobom, 3
90ds6OHmgdoo ISBP  745-0 9gbodsdobo  ©gdegdgdo  bodsbzm
39600630900l Tgbobgd  sbarmglo  bogoizo®mgdmwo  glgdol
396Loobs, N758 30¢0035300L G0bss®LoL sbsenmao®os.

6.4 3590 M0 3305

LoMIBIOZM 5309OEH0Z0L, MMM LodIBIM QoMBEH00L 53960 3Mo
dmE9ol ©Mm3mMdbEGHMOo  530M90E030Lsa0  oblblzs39do
L596M05dMOOLM B36MbIIOTM MYAMOMHYdS S Mb0FB0Is30s, dob
Lox3dzgbg  FoMmImdowo  LogoMsbGom 35 gdEgdol

dOMOMOPO 35CIOIEGO0LOR0 ©8TMY300090EMdT, dglcrmegdols
LodME039d O  9MOEOMIMIPPGHWMOO  30MHMBOL  SOLYIMOOL

3EOYOEMdSd 25653060MBs. Tglodsdolo, 3Mod@03ed Labgbgmzm
5369003030, OHMYMOE M0 gdol bogsbo, UPC-gsb 459mym x 96
»050M)30009090  F9MBGH09O0L s BoMgbgM3M™  53090EH039d0L
d9Lobgd” Bowy omM30L 1995 ferol 6oy om30l 3mbggbiool dowgdom,
borgom 1999 (gl ISP 98 mbogogo®gdmwo Falgdols s 2007 §genl
ISBP 745 9¢96053030609379c0 {ialgdol 3v98¢0353000.

5060060 sb 458mdobstyg, Bernard S. Wheble bstrgHghHgm
5360900303L, Bodb3M A9MBE00L AuYs3LO©, ,FOMZgME0 Bs3d30L”
Lobgefmgdom dmobligbogdl. Lo69BYMH3M 536900&H03%%9
dmmbmgbsd, 599M03mwo  3mIgOHEowo d563900L doge go3gdds
0005009300530 In3MdoL LsGGHIOZM L5300 GH03M 3MOEHBIWI,
3990305  sOLYdMEo  Mbogo0MgdMEo  falgdol  MOEOZITMEmO
dMEORB03dE0s @S M930D0Mgds.  Tgbodsdobo,  LaMgbgMzm
536M900E030L d0bssOlmsb dm3000 d9L50590LMdST0
MboxoE0mdMwo  fgbgdo s  LogM™ITMGOLM  356MmbIEIdMdS.
50b0dbwo  gobs3ommds Loy HgMzm  53090GH030L  dmdboeds
d0bso®lids o gl gdol AbMH03Z, JOMOMIO 35 YO)gdOLIRD
Logo®abGH0Mm 35¢gdMgdol B9bz303E0MYd0LIMZ0L JodD039wDs
3MIgMOGHMEds ©3MM300YIMdST. 5©0bodbMo 30 593500 M
0ym 5319050  BHMOIOEOYIEVO,  3MIIOEFOMWO 536090 GH030L
©™329996& 6 BLEAOWJGHMOLH.

3b6396300L 989953900l 3Gm3gb80, UNCITRAL-0L Lodsdom
X350 5896003290 HoMmBmToybemds 5d39bGHL 5390905 LdbIM
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39656300Lm9b F9sMgd0m, LoMgbgMzm 530M90EHO30L MBO™ JGES©
M300MdM boboombg. olobo gmzgemzol LoegHgM3M 530M9O0EHO30L
©3060HMmdm  bsbosmBy  FoMmomgdbgb.  39MHIm©, o390
396856 3Hgds, MHMI  LEMYHYIOZM  530MYOOGHOZ0BoR0  AoBLLZs39d0m,
9360M3M0 2565605 b53wgds© ©dM3000909e0 bolosmol ogm,
o0 M0y F9dmbgzn390do  LogsMsbGom msbbol dolowgds ol
Lo F0MHMYOS B9BIBOE0SMOL 0 56339090 FMMbM3b9d0L o(335L.

50bodbm  39MHomEdo, LsMgHIO3M  53090GH030  LodIOIM
296563 00Lmb 3905609000, RGO d9Bo© M30MHMOMO
d9LsLOMEgdgEo  dMbMzbol  MBOHMB3gymRol  Lodowgds©

339300693mos.  Fglodsdolo, oMo 35¢GdNEgd0LIYRS0
WROM 9B 8099300909 LogoMsbGom 35 gdMEgdl
0o®0mdmds.  Jobmgzgol, GmameE  3MG0b3o3swwol  MBEgdgdol
0533519, 9b9g39  39698303056M0L  TBOOEID  PIPWOMMIOLS

MRG0l dMOMEI©  odmyggbgdol  369396305Bg MBG™  IgBo
©0MOMEo ol BobgMEEMds  0ym,  M@Iwol  HBOHMB3gEymRol
1539950 gdB3 J0BEMOM0Z50 HoMmTMoygbs. T3, LoMgbyM3M
5309003030 396983030560 JdOLIMZ0L  J0dBoZgwo  ImmbM3bol
MBEOY639ymaol L5TMOgdS Bo0MyS0d0. d9L505d0b
G®5bLoJ309030, 53gMH0IME0 3MTIOEFOIO B3639d0L BoMOIIEMdS,
L59MMSTMOOLM  AoLIGHIV0  0dEgMES  BoRdMbEGHOMm  Mebbols
300 JomgdoL BodsEgdsL.

7. b5g5®3bE0M 35eEYd9dOL M0 dEMBs FlmaEomls sbogn
0blsBHMoME Bmbsdo*’

7.1 b5d963M 25M56E00L Lsbggdo

1997 Heool ©93sts3ool bowndzgw by, 0O 3MOEGEB MOl dJog
Bobgmol  Lobsebm  Mgl39d030LsmM30L 3mby  3Mbaol  gosEgdol
990009, Lodsb3m  296M56EH00L dMHOEHBMMO BMEIWO  V(33WYMSQ
MRS 3mby  3mbgol  396MmbIIdMBT0.4%  Lodsb3m  goMmabEHools*
396009, oM3BEGH00L Lobggdl s1939 HoMIMoyqbl “performance bond”

407 00bgMEG300L F0bsdgdstg mog0 gbgds FbmEmE 3mby-3mbal, Lobysdmmlbs s
05a50D0sU.
408 o039 “performance bond”.

409 50b6000g0oMg 33093000 Lodsb3m goMsb@BHosby duxgemdolsl, dbmermeo d5630L
9096 3539970 35M3bE0o, bank guarantee ogwyerolbIgds.
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(0039 “conditional bond”) s6v) 3oOHMdoMO Q966EH0S s “on-demand
bond” (0a039 “unconditional bond”), 5649 M30MHMdM o®56EH05.410 3mby
30b0L 139E0sWMMHTs 0970885 dOOGBMWO FoMbEool dmpgeol,
3000000 bsbosmols “performance bond”-msb gHmo gobsdoMmds
»30MHmdm  “on-demand bond”-ol  gobsbLGO  0bLEHMMIEEOL
59330000905,  MMIgwog  sbowmpom®o  doymdoom  odbs
390060900 0bEMLEMOMEo Bmbol bbgs J39ybgdols Jog.

“China Airlines Ltd V Maltran Air Corp”!! @30l gob6boengolsls
doeo0bool 19O ®ds  LobsdsGmermd  domoms,  MH™I
doboo®lol dbEmO3  Fgbmargdol  4oMsbEHool, 00539 Tguerengdol
3905BE00L @m0 Lobg  sMOLYOMBL:  30OMdoMO  FlEraEgdols
39056@005,412 MMEgLOE LoFsMIBEOM MBLOL FoMsbEOLOYE Tobowmgdo
0969B0(305M0  35EEIOMW0S  PILEHWIOML  3MOBE035¢ol  doge
999690 mdsbmob 93530060930  JOMOMIO  35¢YIIEYdOL
©M03930L  RBogdBHo*E s M30MHMdM TGO Igdol  QoM0bE0s,44 Mo
d9000b39358033 8969530305600 yMm3z9wa35M0 3BI303EJ00L BHZ0MMOLOYD

053069 BE Y. 415

2011 §gaol 998md3994b9dme  LGsGH0sdo  sEbodbyaros, GMI
3mby 3mbaoLs s Lobgsdw®mol Abgoglo, Bsers0Bosdo FJobss@lols

b3 LOdIBZM FoMBEBHOOL MO Loby sSOLYDIMBOL: 30MMIOMO FoMBEF00,
56v) Conditional bond (0039 default bond) s 30MHMdM go®3BF09,
561 Unconditional bond (03039 on-demand bond).#¢

bobo 5943l 2oLIMEo  goMgdmgdsl,  MmI  Fogroobosdo
Lodd9gbgderm  3MbBHMSJBHYddo  “performance bond”  godmoygbgds
OymO3 LsddbMogo 0blGHMMIbGo “bondsman”U,*7 “employer”-bis*®

410 ob. Brian E. Rawling, “Bonds”, Hong Kong Institute of Surveyors, 2001, 1.
lhttp://www.justcite.com/Document/d7jsrUrxAOLxsKjlo5qtm WCJnY WIikvNCPnhzPng
DPO9MBjrMi6atF/china-airlines-Itd-v-maltran-air-corp-sdn-bhd-formerly-known.
412 “Conditional Performance Bond”.
413 ob. Adrian SP Wong, Restraining a Call on a Performance Bond: shoud “fraud or
unconscionability” be the new orthodoxy?, Singapore Academy of Law Journal, 2000, 133.
414 Unconditional Performance Bond.
415 0dgn.
416 ob. Azizan Supardi, Hamimah Adnan, Jamaluddin Yaakob, Legal Comparison Between
Conditional and Unconditional on Performance Bond in Malaysian Construction
Contract, International Surveying Research Journal (ISr]), 2011, Volume I, 46.
417 0039 39056 0.
418 0039 896983030560.
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@5 “contractor’-b*? JdmMoL. bmewm, Fgmobbdgds 9350 GOIMGIL
3MbAHOSJBHMOL, FgobOeml 3mbGHMsdGHo Tgbodsdobo  306MHMBIOOm.
0v)  3063HMJHMO0  ©9MP393L  35¢YdMgdsl,  “bondsman”
30LOYEMBL  35¢YINEGdL, OMT  9bsBIMGOML  “employer”-ls
D650 25656000 25m35¢oljobgdeo dsgdlodsgrmEo msbboo. 420

3mby  3mbyols s Bogs0Bools  Abgoglo, Lobasdm®mdos
dgLOWgdOL  A9MBGH0s FoMOME  J9dM0Yqbgds, gobliszmmMgdom
15dd9b9gde™m 0bEMLEM05T0. Lsog JMBEMIIGHMMOL*! doge brgds
39056E00L HoMygbs 9330000 0969530305MOLIMZ0L, b5ddgbgdEM
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%2 ob. Adrian SP Wong, Restraining a Call on a Performance Bond: shoud “fraud or
unconscionability” be the new orthodoxy?, Singapore Academy of Law Journal, 2000, 1.

43 ob. Teresa Chang, Gary Soo, Mohan Cumaraswamy, Wu Jin, Security of Payment for
Hong Kong Construction Industry Workable Alternatives and Suggestions, Proceeding of
institution of Civil Engineers: Management, Procurement and Law, 163 Issue, 2010, 21.

4 0dag, 17.

45 conditional Performance bond.

46 ob. Brian E. Rawling, “Bonds”, Hong Kong Institute of Surveyors, 2001, 2.
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461 ob. Teresa Chang, Gary Soo, Mohan Cumaraswamy, Wu Jin, Security of Payment for
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5) “CHINA CONSTRUCTION BANK CORPORATION”-o0ls 3mby
3mbgaol  gooseol dog®m 2015 farol 20 056350l 3mby 3mbydo
3939090 oMmBBH00m  2oMBEGH00L 9583900  35¢YIIEGOSL
30LEMeEmdl “CCB International Capital Limited”-ols dodséon “STATE
ELITE GLOBAL LIMITED”-0ob 8096 bBo30ol®o 35¢0q9d¢9egd9d0l

481 ob. Appendix G1 On-demand Bond Form, Appendix G1 to Conditions of Contract, for
use with the HKHA GCC for Miscellaneous Works 2013 Edition.

482 ob. Appendix G1 On-demand Bond Form, Appendix G1 to Conditions of Sub-contract,
for use with the HKHA General Conditions of Nominated Sub-contractto Building Works
Contracts 2013 Edition.
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2014 Heool 1 5a30LE™L Bobgm8o 453900 2565600 496MsbEH00l
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d9ds6g “CRCC Yupeng Limited”-ols d0ds6, “The Stock Exchange of
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5QM9gLOAGL Do6m0mopqbs 3mby 3mbgol 139305 YO

483 ob. Bank Guarantee Parties: Issuer — China Construction Bank Corporation Hong Kong
Branch, principal — State Elite Global Limited, beneficiary — CCB International Capital
Limited, place — Hong Kong, date: 20.01.2015.

484 ob. Bank Guarantee Parties: Issuer — Agricultural Bank of China Limited Hong Kong
Branch, principal — Advance Wisdom Investments limited, beneficiary Joint Lead
Managers and Joint Bookrunners, place — Hong Kong, date: 16.10.2015.

485 ob. Bank Guarantee Parties: Issuer - China Railway Construction Corporation Limited,
principal — The Stock Exchange of Hong Kong Limited, beneficiary CRCC Yupeng
Limited, place — Beijing, China, date: 01.08.2015.
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irrevocably”, 56v9, m300MmdM© ©s 9356 35dMMbMzbols 3569T9.487

7.8 15356M36¢0Mm 35Bbos 4ssbols 9gbrmm3zols bsgmdzmgdo

“Singapore Academy of Law Journal”-do 2000 (gl 9o8md399bgdven
LEoG0sdo Lomory®om “Restraining a Call on a Performance Bond: shoud
“fraud or unconscionability” be the new orthodoxy?” s3&m®o 13saL
3000b390L  LodIb3m oMb GHool  ©sdM30©gdgwo  bolosmol

46 ob. China Financial Services Holdings Limited, principal — Golden Bauhinia
Investment Holdings Company Limited, beneficiary CRCC Yupeng Limited, Place — Hong
Kong, date: 11.07.2015.

47 ob. Bank Guarantee Parties: Issuer- China Railway Construction Corporation Limited,
principal — The Stock Exchange of Hong Kong Limited, beneficiary J.P. Morgan Securities
(Asia Pacific) Limited, Place Hong Kong, date: 27.02.2015.
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88 “050@000Mmds” ©s “96539000ebobologMgds”. 50bodbmwo bszombgdol sbocrobo
©olYOEG300L 89-9.3 15300 5oL QobbmME0gwgdMwo.
48 ob. Bank Guarantee Parties: Issuer — China Railway Construction Corporation Limited,
principal — The Stock Exchange of Hong Kong Limited, beneficiary J.P. Morgan Securities
(Asia Pacific) Limited, Place Hong Kong, date: 27.02.2015.
40 Rob Palmer, Baldev Bhinder, As Good as Cash? — Restraining Calls on Performance
Bonds, Ashurst Singapore, 2015, 3.
“1 396983030500 FmbMZbsly s  29MBEHOL  FoobEOL 35 YINMEGOLID
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494 ob. Adrian SP Wong, Restraining a Call on a Performance Bond: shoud “fraud or

unconscionability” be the new orthodoxy?, Singapore Academy of Law Journal, 2000, 193.
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47 ob. Dixon, William M., As good as cash? The diminution of the autonomy principle,
Australian Business Law Review 32(6), 2004, 9; Thomson Legal & Regulatory, 2004, 391-
406.

8 0439, 30GH0MgdMos: Burleigh Forest Estate Management Pty Ltd v Cigna Insurance
Australia Ltd, 1992] 2 QdR 54.
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499 ob. Michael Whitten, Calling on a Performance Security: As Good As Cash?,
Construction Law Section, Commercial Bar Association, 18 June, 2013, 3.
50 ob. Dixon, William M., As good as cash? The diminution of the autonomy principle,
Australian Business Law Review 32(6), 2004, 9; Thomson Legal & Regulatory, 2004, 391-
406.
501 0dgg.
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503 ob. Michael Whitten, Calling on a Performance Security: As Good As Cash?,
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638 0day).

% ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees
and Standby Letters of Credit: A Significant Contribution from an International
Perspective, George Mason Journal of International Commercial Law, Vol. 1, Issue 1,
2010, 56, 30@0MmgdMwos: Greg A. Fellinger, Letters of Credit: the Autonomy Principle
and the Fraud Exception, 1 J. B.F.L.P. 4, 6 (1990).
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642 ob. Approaches to Resolving the International Documentary Letters of Credit Fraud
Issue, page 19, Yanan Zhang, Publications of the University of Eastern Finland
Dissertations in Social Sciences and Business Studies, N15, 2011; The relationship between
the LC independence principle and fraud exception is also discussed from the point of
view of law, see Liu, Nenghua (2004), “Discussion on Relationship of LC Independence
Principle and Fraud Exception”, Finance and Economy, Vol. 2, 19; s0b60dbwxo
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“New Theory Basis of L/C Fraud Exception”, Journal of Hubei University of Economics
(Humanities and Social Sciences), Vol. 3, No. 2, Feb., 114; sbggg ob. Xu, Min & Zhou,
Shaochen (2008), “Analysis on the Principle of L/C Fraud Exception”, Journal of Yunnan
University Law Edition, Vol. 21, No. 3, May, 93, pp. 96-97; Liu, Zhan (2002),
“Preservation Order in L/C Fraud: Application of “Fraud Exception™, Journal of anjing
University, Vol. 39, No. 2 (General No. 146), 126, pp. 129-130; Dong, Gang (2005), “L/C
Fraud Exception Principle and Application”, Commercial Research, No. 8 (Serial No. 316),
145.

643 ob. Gao Xiang, Ross P. Buckley, A Comparative Analysis of the Standard of Fraud
Required under the Fraud Rule in Letter of Credit Law, Duke Journal of Comparative &
International Law, Vol. 13, 2003.
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N10, 354; Yearbook of the United Nations Commission on International Trade Law, 1991,
Vol. XXII.
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646 0535 39O 30V 530g0E030L Logdzgu by ogm FoGImdmdowo.

647 ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees
and Standby Letters of Credit: A Significant Contribution from an International
Perspective, George Mason Journal of International Commercial Law, Vol. 1, Issue 1,
2010, 56, 30406Mgdos: 31 N.Y.S. 2d 631 (N.Y. App. Div. 1941).

648 ob. Independent Guarantees and Stand by Letters of Credit: Discussion of further isses
of uniform Law: fraud and other objectives to payment, injunctions and other court
measures: Note by the secretariat (A/CN.9/WG.II/WP.70), Working Paper submitted to
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49 ob. Xiang Gao, The Fraud Rule under the UN Convention on Independent Guarantees
and Standby Letters of Credit: A Significant Contribution from an International
Perspective, George Mason Journal of International Commercial Law, Vol. 1, Issue 1,
2010, 58, 300>0mgdgd0m 0byerolBbg ob. United City Merchs. v. Royal Bank of Canada
(1979) 1 Lloyd”s Rep. 267, (1981) 1 Lloyd”s Rep. 604, (1983) A.C. 168. s3L@®s05%g ob.
Contronic Distribs. Pty. Ltd. v. Bank of New South Wales (1984) 3 N.SSW.L.R. 110.
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80 0439, 30GH0MYO0os: Bertrams, supra note 10, at 335-447.
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Stand-by Letters of Credit, Geo. Mason J. Intl Comm. L., 2010, Vol. 1, Issue 1, 37,
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Whitewear Ltd, [1987] 36 D.L.R. 161 (Can.).
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